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DESTRUCTIVE FEDERAL DECENTRALIZATION

David Fontana*

ABSTRACT
This Article—written for a symposium hosted by the William & Mary Bill of
Rights Journal—focuses on the efforts by the Trump administration to relocate
federal officials outside of Washington to reduce the capacity of the federal government. Federalism and the separation of powers are usually the twin pillars of
structural constitutional law.1 Locating federal officials outside of Washington—
federal decentralization—has been an additional tool of diffusing power that has
started to gain some scholarly attention.2 These debates largely focus on structural
constitutional law as constructive—as improving the capacity and operation of the
federal and state governments.3 The power to diffuse becomes the power to democratize because more types of officials subject to more types of forces are empowered. There is another means of viewing these principles: as destructive rather than
constructive.4 The power to diffuse becomes the power to destroy.
The Trump administration used federal decentralization in this destructive way.
It attempted to reduce the number of officials who know how the federal government
operates, with only minimal benefits in return.5 In the shorter term, these destructive
efforts will be costly to reverse, thereby disabling important federal offices. In the
longer term, it means that federal decentralization will not be associated with the
Federal Reserve Bank or the lower federal courts, but with “drain the swamp.”6
* Samuel Tyler Research Professor of Law, George Washington University School of
Law. My thanks to Tara Grove and the editors of the William & Mary Bill of Rights Journal
for their invitation to the symposium and for persisting with the symposium even in the midst
of a pandemic.
1
See David Fontana, Federal Decentralization, 104 VA. L. REV. 727, 729 (2018).
2
See infra note 17 and accompanying text.
3
See, e.g., Fontana, supra note 1, at 729–35.
4
See Dave Owen, Regional Federal Administration, 63 UCLAL.REV. 58, 91–92 (2016)
(discussing a study of the U.S. Army Corps of Engineers’ decentralized regulatory program
and the effectiveness of its implementation).
5
See David Fontana, Trump Administration Drains the Swamp the Wrong Way, CNN
(June 24, 2019, 8:18 AM), https://www.cnn.com/2019/06/24/opinions/trump-decentralizing
-government-wrong-way-fontana/index.html [https://perma.cc/PW39-LW2L].
6
See id. (highlighting the association between “drain the swamp” and “decentralizing
the operations of the federal government by spreading its officials more widely around the
country”).
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INTRODUCTION
Constitutional law is often divided, broadly speaking, into two big categories: rights
and structure.7 The constitutional law of rights addresses the relationship between
individuals and their federal or state governments, while structural constitutional law
addresses the relationship between federal and state institutions of government.8
Federalism and the separation of powers are the twin pillars of structural constitutional law.9 James Madison described these principles as combining together to
provide “double security” safeguarding the American constitutional experiment.10
Scholars have responded to Madison’s view and debated the various forms of security
these two principles provide and which forms matter more or less.11
Locating federal officials outside of Washington has been an additional tool of
diffusing power for several hundred years.12 The President and the Congress were
purposefully located in separate parts of Washington when the capital was moved
there so that they would “eye each other with Constitutionally ordained respect and
7
This bifurcation goes at least as far back as the debate at the Founding regarding the
necessity for a bill of rights given a Constitution identifying the basic structure of government.
See, e.g., THE FEDERALIST NO. 84, at 513–15 (Alexander Hamilton) (Clinton Rossiter ed.,
1961) (“I go further and affirm that bills of rights, in the sense and to the extent in which they
are contended for, are not only unnecessary in the proposed Constitution but would even be
dangerous. They would contain various exceptions . . . .”).
8
For a discussion of how the American republic’s federal system divides power and
provides checks between the state and the federal government, see THE FEDERALIST NO. 51,
at 323 (James Madison) (Clinton Rossiter ed., 1961).
9
See id.; see also Fontana, supra note 1, at 735.
10
See THE FEDERALIST NO. 51, supra note 8, at 323 (James Madison).
11
For a discussion of the current literature and what the author considered an additional,
largely neglected security consideration, see Fontana, supra note 1, at 729.
12
See id. at 730–31.
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suspicion.”13 More than two hundred years later, regional banks of the Federal Reserve
Bank,14 lower federal courts,15 and even the Centers for Disease Control count as
important parts of the federal government located outside of Washington.16 Scholars
in the past few years have started to focus on this federal decentralization as an important dimension of structural constitutional law.17
These debates largely focus on structural constitutional law as constructive—as
improving the capacity and operation of the federal and state governments.18 The
power to diffuse becomes the power to democratize because more types of officials,
subject to more types of forces, are empowered.19 There is another means of viewing
these principles: as destructive rather than constructive. The power to diffuse becomes
the power to destroy.
Destructive structural constitutional law has shorter- and longer-term effects. In
the shorter term, destructive efforts are costly to reverse. Reallocating power among
federal and state governments is difficult to achieve because of the many procedural
and political barriers characterizing the American system.20 The bad policy will be
the harm that keeps on giving, because it is difficult to undo the harm.
In the longer term, destructive efforts constitute a form of unilateral constitutional (mis)appropriation. These efforts are usually highly salient, and therefore
widely known.21 Their destructive nature makes them provocative and polarizing.22
13
FERGUS M. BORDEWICH, WASHINGTON: THE MAKING OF THE AMERICAN CAPITAL 226
(2008).
14
See, e.g., Sarah Binder & Mark Spindel, Monetary Politics: Origins of the Federal
Reserve, 27 STUD. AM. POL. DEV. 1, 1–2 (2013) (discussing the creation of regional banks);
see also H.R. REP. No. 63-69, at 12 (1913) (“In the United States, with its immense area,
numerous natural divisions, still more numerous competing divisions, and abundant outlets
to foreign countries, there is no argument either of banking theory or of expediency which
dictates the creation of a single central banking institution, no matter how skillfully managed,
how carefully controlled, or how patriotically conducted.”).
15
See Judiciary Act of 1789, ch. 20, § 2, 1 Stat. 73, 73 (creating geographically defined
lower federal courts).
16
See Our History—Our Story, CTRS. FOR DISEASE CONTROL & PREVENTION, https://www
.cdc.gov/about/history/ourstory.html [https://perma.cc/D6F5-N6EA] (last visited Mar. 15, 2021).
17
For some examples, see generally Yishai Blank & Issi Rosen-Zvi, Reviving Federal
Regions, 70 STAN. L. REV. 1895 (2018); Jessica Bulman-Pozen, Our Regionalism, 166 U.
PA. L. REV. 377 (2018); Fontana, supra note 1; David Fontana, The Narrowing of Federal
Power by the American Political Capital, 23 WM. & MARY BILL RTS. J. 733 (2015) [hereinafter Fontana, The Narrowing of Federal Power]; David Fontana, Placing the Government
in Fragile Democracies, 50 WAKE FOREST L. REV. 985 (2015); Owen, supra note 4.
18
See sources cited supra note 17.
19
See Fontana, The Narrowing of Federal Power, supra note 17, at 729.
20
See Fontana, supra note 1, at 743–45 (discussing early debates to decentralize the
federal government).
21
See id. at 731.
22
See J.M. Balkin, Ideological Drift and the Struggle over Meaning, 25 CONN. L. REV.

622

WILLIAM & MARY BILL OF RIGHTS JOURNAL

[Vol. 29:619

The end result is that one political party is widely known as the supporter of the
structural principle that was used for destructive ends, and the other political party
becomes excessively opposed to the principle.23 The debate about these principles
becomes unduly political and pointless.24 The party opposed to the principle fails to
leverage the principle for their own desired ends.25
It is a separate question why officials might pursue policies that are less constructive and more destructive. Sometimes it might be accidental. Other times it might
be more in bad faith.26 These efforts are often done for reasons other than a concern
for structural constitutional law, so such efforts usually feature a lack of candor.27
While there has been substantial focus on how the administration of President
Donald J. Trump (mis)handled federalism and separation of powers, there has been
little meaningful discussion of how it handled federal decentralization.28 Its allies in
Congress proposed relocating ninety percent of Washington officials in the next few
years.29 Its leaders in the executive branch successfully relocated important officials
to Grand Junction, Colorado and Kansas City, Missouri.30
These efforts were broad in their nature but singular in their focus: they were an
attempt to undermine existing federal officials in Washington, without any reason
to believe they would provide the benefits that follow from successful efforts at
869, 870–71 (1993) (discussing how the two prominent American political parties tend to
take opposite views on important issues).
23
See id. at 871 (“[L]egal ideas and symbols will change their political valence as they
are used over and over again in new contexts. This description envisions an idea or symbol
changing its political significance over time while its content is held constant. Nevertheless,
we know that meaning is equally dependent on context.”).
24
See id. at 872–73.
25
See, e.g., id. at 874.
26
For a landmark treatment of these issues, see generally David E. Pozen, Constitutional
Bad Faith, 129 HARV. L. REV. 886 (2016). Bad faith can have an objective component
focused “on the fairness or reasonableness” of the conduct. Id. at 893. It can also have a
subjective component focused on “the use of deception to conceal or obscure a material fact,
a malicious purpose, or an improper motive or belief.” Id. at 892.
27
For a brilliant discussion of these concepts, see Micah Schwartzman, Judicial Sincerity,
94 VA. L. REV. 987, 992 (2008) (“Sincerity, on this view, requires correspondence between
what people say, what they intend to say, and what they believe.”). This author further asserts
that “[e]ven a speaker who means what she says may not say everything necessary for her
to be considered candid.” Id. at 994.
28
See, e.g., Ross K. Baker, Donald Trump’s Laissez Faire Federalism Is as Toxic as
Covid-19, USATODAY, https://www.usatoday.com/story/opinion/2020/07/14/donald-trump
-federalism-coronavirus-covid-19-response-column/5424862002/ [https://perma.cc/5WBF
-RASM] (July 14, 2020, 7:00 AM); Terry Carter, The Executive Branch Pushes the Boundaries
of the Separation of Powers, ABA J. (Apr. 1, 2018, 12:01 AM), https://www.abajournal.com
/magazine/article/imbalance_of_power_executive_branch [https://perma.cc/U3CM-PB45].
29
See H.R. 826, 115th Cong. (2017).
30
See generally infra Part III (discussing decentralization by the Trump administration).
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federal decentralization.31 In the near future, this means that important offices of the
federal government have lost talented people that even a later, sympathetic administration will have a difficult time rehiring. In the longer term, it means that federal
decentralization will not be associated with the Federal Reserve Bank or the lower
federal courts, but with “drain the swamp.”32
I. CONSTRUCTIVE AND DESTRUCTIVE STRUCTURAL CONSTITUTIONAL LAW
Passions about constitutional rights often run deep and motivate public officials
to take action to protect or limit these rights.33 Structural constitutional law is different.
Structural constitutional law is more often a means to another end. Even controversial constitutional disputes surrounding structural issues are controversial because they
ultimately appear to be about rights and not structure.34 This means that evaluating
efforts to diffuse power often involves assessing incidental or side effects rather than
main effects.35 And an incidental or side effect can sometimes make the federal
government worse off, rather than better off.
A. The Categories
Federalism and the separation of powers are broad principles encompassing many
discrete textual rules and doctrinal trajectories.36 Each principle has been presented
31

For a description of some national systems that have used decentralization successfully
in their countries, see Fontana, supra note 1, at 758–59.
32
See Fontana, supra note 5.
33
For instance, by deciding in Planned Parenthood v. Casey to reaffirm the “essential
holding” of Roe v. Wade, the Supreme Court made it clear that problematic future regulations
would be those that had “the purpose or effect of placing a substantial obstacle in the path
of a woman seeking an abortion of a nonviable fetus.” Planned Parenthood of Se. Pa. v.
Casey, 505 U.S. 833, 877, 880 (1992) (minority and majority opinions) (emphasis added).
34
For an example of this phenomenon, see generally NFIB v. Sebellius, 567 U.S. 519
(2012), which was nominally about the Commerce Clause but really seemed to be more of
a case about rights. See also Peter J. Smith, Federalism, Lochner, and the Individual Mandate,
91 B.U. L. REV. 1723, 1725 (2011) (explaining how Affordable Care Act litigation was more
about the claim “that the government lacks authority to regulate certain personal decisions
or actions, because those decisions or actions are for the individual, and only the individual,
to make or take”).
35
See, e.g., Casey, 505 U.S. at 877 (minority opinion) (stating that the side effect of the
statute in Planned Parenthood v. Casey needed to be analyzed in addition to the primary
focus on unborn life because of the obstacle created “in the path of a woman’s choice”).
36
For helpful criticisms of the breadth of these areas of doctrine, see generally John F.
Manning, Separation of Powers as Ordinary Interpretation, 124 HARV. L. REV. 1939 (2011)
(discussing “a freestanding separation of powers doctrine” as a problem for judicial
discretion); John F. Manning, Federalism and the Generality Problem in Constitutional
Interpretation, 122 HARV. L. REV. 2003, 2037–45 (2009) (arguing that federalism is also a
broad concept that generates judicial discretion in deciding cases). It is worth noting that
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as improving the capacity of the federal and state governments not in a single way, but
in multiple different ways.37 Some of the goals that these principles are meant to
further can be more desirable than others, or more achievable than others.38 For
instance, some promoting federalism focus more on its potential to empower local
minorities.39 Others focus more on its ability to encourage experimentation.40 One
could be a skeptic of federalism’s capacity to incentivize experimentation,41 but a
believer in federalism’s capacity to incentivize broad participation in government,
or vice versa.42 If one had to trade off among these ambitions of federalism, perhaps
they would prioritize experimentation and sacrifice some participation, or vice versa.
These are disagreements that arise within the concept and the community of those
using structural principles to create and generate governmental capacity to do good
and to do well.43
But structural principles can also be destructive, and destructive enough that some
countries have entirely rejected them.44 Neither federalism nor the separation of powers
even the narrower, clause-bound examples of federalism and the separation of powers are
still presented as furthering broad—but not entirely identical—principles. See Immigr. &
Naturalization Serv. v. Chadha, 462 U.S. 919, 944–46 (1983) (mentioning “the fact that a
given law or procedure is efficient, convenient, and useful in facilitating functions of government” as relevant considerations, but not determinative ones, in interpreting bicameralism
and presentment). This is not just about the level of generality at which these principles are
understood, although it is true that a higher level of generality might make disagreements
broader and deeper.
37
See, e.g., The Constitution’s Basic Principles: Federalism, CONGRESS.GOV: CONST.
ANNOTATED, https://constitution.congress.gov/browse/essay/intro-2-2-3/ALDE_00000032/
[https://perma.cc/JH24-RWKM] (last visited Mar. 15, 2021).
38
See infra notes 41–44 and accompanying text.
39
See, e.g., Heather K. Gerken, Foreword: Federalism All the Way Down, 124 HARV. L.
REV. 4, 7 (2010) (“[T]he conventional image of federal-state relations . . . is a model built on
the notion that the best way to protect minorities is to give them an exit option—the chance
to make policy in accord with their own preferences, separate and apart from the center.”).
40
See New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting) (“[O]ne of the happy incidents of the federal system [is] that a single courageous
State may, if its citizens choose, serve as a laboratory; and try novel social and economic
experiments without risk to the rest of the country.”).
41
For great studies in this direction, see Brian Galle & Joseph Leahy, Laboratories of
Democracy? Policy Innovation in Decentralized Governments, 58 EMORY L.J. 1333,
1346–61 (2009); Susan Rose-Ackerman, Risk Taking and Reelection: Does Federalism
Promote Innovation?, 9 J. LEGAL STUD. 593, 603–05 (1980).
42
See Gregory v. Ashcroft, 501 U.S. 452, 458 (1991) (“This federalist structure of joint
sovereigns . . . assures a decentralized government that will be more sensitive to the diverse
needs of a heterogeneous society; it increases opportunity for citizen involvement in democratic processes . . . .”).
43
See Galle & Leahy, supra note 41, at 1335 (stating federalism’s purpose is to “better
mankind”).
44
See, e.g., Steven G. Calabresi, Does Institutional Design Make a Difference?, 109 NW.
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8/5(9   GHVFULELQJKRZWKH86KDVDPRUHGHFHQWUDOL]HGV\VWHPWKDQ
FRXQWULHVVXFKDV%UD]LO$UJHQWLQDDQG0H[LFR 

Seeid.DW±

See id. DW ³7KH86IHGHUDOJRYHUQPHQWLVDOVRHQRUPRXVO\PRUHSRZHUIXOWKDQWKH
FHQWUDOL]HGQDWLRQDOJRYHUQPHQWVRI)UDQFH-DSDQ,WDO\7XUNH\,QGRQHVLDDQG6RXWK.RUHD´ 

See generally *LRYDQQL6DUWRULNeither Presidentialism nor Parliamentarianism in
7+()$,/85(2)35(6,'(17,$/'(02&5$&<&203$5$7,9(3(563(&7,9(6 -XDQ-/LQ]
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  FRGLILHGDVDPHQGHGLQVFDWWHUHGVHFWLRQVRIWKH86&RGH 

See, e.g.-HVVLFD%XOPDQ3R]HQExecutive Federalism Comes to America9$/
5(9  *LOOLDQ(0HW]JHUAgencies, Polarization, and the States&2/80
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MXULVGLFWLRQVFUHDWLQJUXOHVWKHUHDUHPRUHRSSRUWXQLWLHVWRFUHDWHQHZDQGGLIIHUHQW
UXOHV7KHIUHTXHQF\RIH[SHULPHQWDWLRQPLJKWEHOHVVWKDQLVRIWHQDVVXPHGEXW
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See, e.g.supra QRWHDQGDFFRPSDQ\LQJWH[W GLVFXVVLQJWKHHOHPHQWVRIIHGHUDOLVP
DQGWKH3DWLHQW3URWHFWLRQDQG$IIRUGDEOH&DUH$FW 

:LOOLDP 1 (VNULGJH -U  3KLOLS 3 )ULFNH\ Quasi-Constitutional Law: Clear
Statement Rules as Constitutional Lawmaking9$1'/5(9  
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GLVVHQWLQJ  ³>7@KHKDSS\LQFLGHQW>@RIWKHIHGHUDOV\VWHP>LV@WKDWDVLQJOHFRXUDJHRXV6WDWH
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See $UL]RQDY(YDQV86   HQFRXUDJLQJWKHYLHZWDNHQE\-XVWLFH
%UDQGHLVLQLiebmann 

See*DOOH /HDK\supraQRWHDW±5RVH$FNHUPDQsupra QRWHDW±

See -HVVLFD %XOPDQ3R]HQ  +HDWKHU . *HUNHQ Uncooperative Federalism 
<$/(/-±   GLVFXVVLQJH[DPSOHVRIVWDWHLQQRYDWLRQV 

See:LVHPDQsupraQRWHDW±

See, e.g.*HQ0RWRUV&RUSY7UDF\86   GLVFXVVLQJD³IXQGD
PHQWDOREMHFWLYH´RISDUWRIWKH&RQVWLWXWLRQDV³SUHVHUYLQJDQDWLRQDOPDUNHWIRUFRPSHWLWLRQ
XQGLVWXUEHGE\SUHIHUHQWLDODGYDQWDJHVFRQIHUUHGE\D6WDWHXSRQLWVUHVLGHQWVRUUHVLGHQW
FRPSHWLWRUV´ 

See *UHJRU\Y$VKFURIW86   ³7KLVIHGHUDOLVWVWUXFWXUHRIMRLQW
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DFFHVVDQGWRSHUVXDGH7KH\DOVRPHDQPRUHSRVLWLRQVLQJRYHUQPHQWWKDWDUHRSHQ
IRUDUDQJHRISHRSOHWRVHUYHLQVRWKDWWKH\FDQVKDSHSROLF\
%XWWKLVSOXUDOLVPFDQDOVREHDQHJDWLYHIRUFHUDWKHUWKDQDSRVLWLYHRQH$VLQJOH
OHYHORIJRYHUQPHQWFDQHQFRXUDJHGLYHUVHIRUFHVWRZRUNWRJHWKHUE\SURYLGLQJDIRFDO
SRLQWIRUWKHPWRWU\WRLQIOXHQFH7KH\KDYHQRLQVXUDQFHSROLF\LQJRYHUQPHQW²
HYHU\RQHKDVWRWU\WRSHUVXDGHWKDWVLQJOHOHYHORIJRYHUQPHQWWRGRZKDWWKH\ZDQW
7KHUHLVRQO\YRLFHDQGQRWH[LW:LWKDIHGHUDOV\VWHPHPSRZHULQJDEURDGHUUDQJH
RISROLWLFDOFRPPXQLWLHVSXOOVWKHPIDUWKHUDSDUWUDWKHUWKDQFORVHUWRJHWKHU:LWKRXW
WKHQHHGWRLQWHUDFWDQGWRFRPSURPLVHGLYHUJHQWSROLWLFDOIRUFHVFDQEHFRPHHYHQ
PRUHVWURQJO\RSSRVHGSROLWLFDOIRUFHV
7KHVDPHLVWUXHIRUWKHVHSDUDWLRQRISRZHUV7KHUHDUHPXOWLSOHJRDOVWKDWWKH
VHSDUDWLRQRISRZHUVWULHVWRDFKLHYH7KHVHSDUDWLRQRISRZHUVFDQSURWHFWOLEHUW\
E\LQFUHDVLQJWKHFRVWVRIWDNLQJJRYHUQPHQWDODFWLRQ7KHSULPDU\WKUHDWWRIUHHGRP
LQWKLVDFFRXQWLVDQRYHUEHDULQJIHGHUDOJRYHUQPHQW0DNLQJLWKDUGHUIRUWKHIHGHUDO
JRYHUQPHQWWRDFWUHGXFHVWKHFKDQFHVWKDWLW ZLOO DFWWRRRIWHQRUWRREROGO\
%HFDXVHDWOHDVWWZR DQGUHDOLVWLFDOO\WKUHH EUDQFKHVRIJRYHUQPHQWXVXDOO\KDYH
WRFRQFXUZLWKPDMRUIHGHUDODFWLRQVLWLVPRUHGLIILFXOWWRWDNHWKHVHDFWLRQV
VRYHUHLJQVDVVXUHVDGHFHQWUDOL]HGJRYHUQPHQWWKDWZLOOEHPRUHVHQVLWLYHWRWKHGLYHUVH
QHHGV RI D KHWHURJHQHRXV VRFLHW\ LW LQFUHDVHV RSSRUWXQLW\ IRU FLWL]HQ LQYROYHPHQW LQ
GHPRFUDWLFSURFHVVHV´ 

See, e.g.*HUNHQsupraQRWHDW± GLVFXVVLQJORFDOLQVWLWXWLRQVDVSODFHVRI
GHFHQWUDOL]HGDXWKRULW\ZLWKRXWVL]HGLQIOXHQFH 

See id.DW

See, e.g.%XOPDQ3R]HQsupra QRWHDW± FRQVLGHULQJPXOWLVWDWHRSSRVLWLRQ
WRDIHGHUDOSROLF\ 

See $/%(572+,56&+0$1(;,792,&($1'/2<$/7<5(63216(672'(&/,1(,1
),50625*$1,=$7,216$1'67$7(6  

See %UXFH$FNHUPDQThe New Separation of Powers+$59 / 5(9
  ³7LPHDQGDJDLQIHGHUDOLVPKDVSURYHGWREHDSRWHQWIRUFHIRUVHSDUDWLRQLVPWKURXJK
RXWWKHZRUOG7KHG\QDPLFVHHPVWRUHFXUZKHQHYHUDJURXSRIVPDOOLVKJRYHUQPHQWVMRLQ
WRJHWKHUWRIRUPDIHGHUDOXQLRQ$VIDUDVWKHOHDGHUVRIWKHVHVWDWHVDUHFRQFHUQHGthey
DUHWKHYHU\FUHDWRUVRIWKHQHZXQLRQ´ 

7KHUHLVQRVLQJOHFDQRQLFDOVWDWHPHQWE\WKH6XSUHPH&RXUWDERXWWKHVHSDUDWLRQRI
SRZHUVJRDOVFRPSDUDEOHWRZKDWWKH&RXUWVDLGDERXWIHGHUDOLVPLQGregory v. Ashcroft
86  $]L]=+XTDQG-RQ'0LFKDHOVGRDQH[FHOOHQWMREEULQJLQJWRJHWKHU
WKH&RXUW¶VMXULVSUXGHQFHWRLGHQWLI\WKHVHYDULRXVJRDOVSee $]L]$+XT -RQ'0LFKDHOV
The Cycles of Separation-of-Powers Jurisprudence<$/(/-±  

See +XT 0LFKDHOVsupraQRWHDW±

See%RXPHGLHQHY%XVK86  

See ,PPLJU  1DWXUDOL]DWLRQ 6HUY Y &KDGKD  86     ³&RQ
YHQLHQFHDQGHIILFLHQF\DUHQRWWKHSULPDU\REMHFWLYHV²RUWKHKDOOPDUNV²RIGHPRFUDWLF
JRYHUQPHQW´ 

See %RQG Y 8QLWHG 6WDWHV  86     QRWLQJ KRZ WKLV G\QDPLF
³SURWHFW>V@HDFKEUDQFKRIJRYHUQPHQWIURPLQFXUVLRQE\WKHRWKHUV´DQGDOVRVHUYHVWR³SURWHFW
WKHLQGLYLGXDODVZHOO´²DOOIURPDQRYHUEHDULQJJRYHUQPHQW %RZVKHUY6\QDU86
   VWDWLQJWKDWWKHVHSDUDWLRQRISRZHUVZDVPHDQWWRSURWHFW³OLEHUW\´ 
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7KHVHVDPHWUDQVDFWLRQFRVWVFDQJHQHUDWHWKHULVNRIDQXQGHUZKHOPLQJIHGHUDO
JRYHUQPHQWWKDWIDLOVWRSURWHFWOLEHUW\HQRXJKUDWKHUWKDQSURWHFWLWWRRPXFK'HFLVLYH
IHGHUDODFWLRQLVRIWHQQHHGHGWRPDNHWKLQJVEHWWHULQWKHZRUOG²VD\IRULQVWDQFH
WRILJKWDJOREDOSDQGHPLF+RZFDQLWEHVDLGWKDWOLEHUW\LVSURWHFWHGZKHQRQHFDQ
QRWVDIHO\JRRXWVLGHWKHLUKRXVHEHFDXVHRIDIHGHUDOIDLOXUHWRDFW"%XWGHFLVLYH
IHGHUDODFWLRQLVKDUGWRREWDLQEHFDXVHWKHUHDUHVRPDQ\LQGLYLGXDOVDQGLQVWLWXWLRQV
WKDWPXVWFRQVHQWEHIRUHDFWLRQFDQEHWDNHQ7KLVKDVRIWHQGHVWUR\HGFRQVWLWX
WLRQVWKDWIHDWXUHWKHVHSDUDWLRQRISRZHUV
'HPRFUDWLF DFFRXQWDELOLW\ LV DOVR D YLUWXH PHQWLRQHG DV DVVRFLDWHG ZLWK WKH
VHSDUDWLRQRISRZHUV'HILQLQJGLIIHUHQWSRZHUVDQGGLVWULEXWLQJWKHPWRGLIIHUHQW
EUDQFKHVLVDPHDQVRIVKLQLQJDOLJKWRQIHGHUDODFWLRQ,IRQHGRHVQRWOLNHWKHLQLWLD
WLRQRIDZDUEODPH&RQJUHVV,IRQHGRHVQRWOLNHKRZWKHZDULVEHLQJIRXJKW
EODPHWKH3UHVLGHQW7KHWZRSROLWLFDOEUDQFKHVDUHHOHFWHGLQWKUHHGLIIHUHQWZD\V
+RXVH6HQDWH3UHVLGHQW DQGRQWKUHHGLIIHUHQWWLPHWDEOHVLQFUHDVLQJHYHQPRUH
WKHSRWHQWLDOIRUGHPRFUDWLFDFFRXQWDELOLW\
,QUHDOLW\WKRXJKWKHFRPSOH[LW\RIWKHVHSDUDWLRQRISRZHUVFDQDOVRREVFXUH
PRUHWKDQLWFDQFODULI\6RPDQ\LQVWLWXWLRQVWDNLQJVRPDQ\DFWLRQVDUHKDUGWR
IROORZ,WLVKDUGWRVHSDUDWHRXWZKRGLGZKDWDQGWKHUHIRUHZKRVKRXOGEHSUDLVHG
IRUWULXPSKVDQGSXQLVKHGIRUIDLOXUHV,QDSDUOLDPHQWDU\V\VWHPWKHVLQJOHSDUW\
WKDWFRQWUROVWKHJRYHUQPHQWFDQEHEODPHGIRUDEDGHFRQRP\RUDEDGSDQGHPLF
,QDV\VWHPZLWKVHSDUDWHGSRZHUVZKRLVWREODPH"


See generally 'DYLG ( 3R]HQ  .LP /DQH 6FKHSSHOH Executive Underreach, in
Pandemics and Otherwise$0-,17¶//  

See, e.g.+XT 0LFKDHOVsupraQRWHDW

See 6DUWRULsupra QRWHDW±

See +XT 0LFKDHOVsupra QRWHDW ³7KHVHSDUDWLRQRISRZHUVLVWKRXJKWWRSUR
PRWHRQHTXLWHVSHFLILFIRUPRIH[SRVWGHPRFUDWLFDFFRXQWDELOLW\E\SUHVHUYLQJFOHDUOLQHV
RIUHVSRQVLELOLW\IRUGLVWLQFWSROLF\GHFLVLRQV7KHFODULW\RIUHVSRQVLELOLW\HQDEOHGE\FULVSLQVWL
WXWLRQDOVHSDUDWLRQIDFLOLWDWHVYRWHUV¶UHWURVSHFWLYHDVVLJQPHQWRIOLDELOLW\DWWKHEDOORWER[´ 

See 86&2167DUW, ³7KH&RQJUHVVVKDOOKDYH3RZHU>W@RGHFODUH:DU´ 

See id.DUW,, ³7KH3UHVLGHQWVKDOOEHWKH&RPPDQGHULQ&KLHIRIWKH$UP\DQG
1DY\´ 

See 6WHYHQ*&DODEUHVLSome Normative Arguments for the Unitary Executive
$5./5(9±  -DQH0DQVEULGJHRethinking Representation$0
32/6&,5(9±   GLVFXVVLQJSROLWLFDODFFRXQWDELOLW\LQGLIIHUHQWPRGHOV
RIUHSUHVHQWDWLRQ 

See generally -DFRE(*HUVHQUnbundled Powers9$/5(9± 
GLVFXVVLQJWKHOLWHUDWXUHUHJDUGLQJWKHIDLOXUHVRIHOHFWLRQVWRKROGLQVWLWXWLRQVDFFRXQWDEOH
IRUWKHLUSDUWLFXODUDFWLRQV 

See, e.g.* %,1*+$0 32:(// -5 (/(&7,216$6 ,167580(1762) '(02&5$&<
0$-25,7$5,$1$1'3523257,21$/9,6,216±  

See, e.g.0DUJLW7DYLWVClarity of Responsibility and Corruption$0-32/6&,
±  

See32:(//supraQRWHDW±
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,QWKHVKRUWHUWHUPXVLQJWKHVHVWUXFWXUDOSULQFLSOHVWRDFWLYDWHWKHLUQHJDWLYH
IHDWXUHVLVYHU\GLIILFXOWWRUHYHUVH7KHGLIIXVLRQRISRZHUVLQWKH$PHULFDQV\VWHP
PDNHVLWLQFUHGLEO\FRVWO\WRFKDQJHWKHDFWLRQVRIWKHIHGHUDOJRYHUQPHQW7KHUH
LVWKHSURFHGXUDOFRVWRIRYHUFRPLQJWKHEDUULHUVWRDFWLRQDFURVVWKHEUDQFKHV %LFDP
HUDOLVPDQG3UHVHQWPHQW RUZLWKLQDEUDQFK DGPLQLVWUDWLYHODZIRUWKHH[HFXWLYH
EUDQFK 7KHUHLVDOVRWKHSROLWLFDOFRVWWKDW³>Q@HZSROLFLHVFUHDWHDQHZSROLWLFV´
2QFHDVWDWHLVHPSRZHUHGRUDSDUWRIWKHIHGHUDOJRYHUQPHQWLVHPSRZHUHGLWLV
GLIILFXOWWRUHPRYHLWVSRZHU
,QWKHORQJHUWHUPGHVWUXFWLYHLQYRFDWLRQRIWKHVHVWUXFWXUDOSULQFLSOHVHIIHFWLYHO\
DQGXQLODWHUDOO\DSSURSULDWHWKHVHSULQFLSOHV7KHLQYRFDWLRQRIWKHVHSULQFLSOHVLV
OLNHO\WREHKLJKO\VDOLHQWDQGWKHUHIRUHNQRZQWRWKRVHZLWKLQWKHSROLWLFDOSDUW\LQ
YRNLQJWKHVHSULQFLSOHV²DQGNQRZQWRWKRVHLQWKHRWKHUSROLWLFDOSDUW\7KHZLGHU
SXEOLFZLOODOVREHFRPHYDJXHO\DZDUHRIZKHUHWKHWZRSROLWLFDOSDUWLHVVWDQGDQG
ZKDWWKHLVVXHWKDWLVGLYLGLQJWKHPLVDERXW%HFDXVHWKHVHHIIRUWVZLOOVHHPLQEDG
IDLWK²QRWUHDOO\DERXWIHGHUDOLVPIRULQVWDQFHEXWDERXWGHVWUR\LQJJRYHUQPHQW²
WKHVHHIIRUWVZLOOEHYHU\SURYRFDWLYHWULJJHULQJKHDWHGDQGSDUWLVDQUHDFWLRQV7KH
UHVXOWLVWKDWRQHSDUW\ZLOORZQWKDWSULQFLSOHDQGWKHRWKHUSDUW\ZLOOKDYHDKDUG
WLPHHYHUXVLQJLW
,,'(6758&7,9()('(5$/'(&(175$/,=$7,21
/RFDWLQJIHGHUDORIILFLDOVRXWVLGHRI:DVKLQJWRQKDVEHHQDQLGHDDQGDSUDFWLFH
IRUVHYHUDOKXQGUHG\HDUVEXWLWKDVRQO\VWDUWHGWRHQWHUWKHVFKRODUO\GLVFXVVLRQLQ
WKHSDVWIHZ\HDUV7KLV3DUWEULHIO\LGHQWLILHVWKHFRPSHWLQJDPELWLRQVRIIHGHUDO
GHFHQWUDOL]DWLRQ)HGHUDOGHFHQWUDOL]DWLRQLVQRGLIIHUHQWWKDQWKHWZLQSLOODUVXVXDOO\
GHILQLQJVWUXFWXUDOFRQVWLWXWLRQDOODZLQLWVFRQVWUXFWLYHDQGGHVWUXFWLYHSRWHQWLDO
(YHU\RQHRIWKHFRQVWUXFWLYHHOHPHQWVRIIHGHUDOGHFHQWUDOL]DWLRQKDVDPDWFKLQJ
GHVWUXFWLYHHOHPHQWRIIHGHUDOGHFHQWUDOL]DWLRQ(QOLVWLQJIHGHUDOGHFHQWUDOL]DWLRQ
IRUGHVWUXFWLYHJRDOVLVSDUWLFXODUO\FRVWO\WRUHYHUVH


See infra QRWHV±DQGDFFRPSDQ\LQJWH[W
See, e.g.,PPLJU1DWXUDOL]DWLRQ6HUYY&KDGKD86  

(( 6&+$776&+1(,'(5 32/,7,&6 35(6685(6$1'7+( 7$5,)) $ 678'<2) )5((
35,9$7((17(535,6(,135(6685(32/,7,&6$66+2:1,17+(±5(9,6,212)7+(
7$5,))  

See $FNHUPDQ supra QRWH  DW ± GLVFXVVLQJ WKH HQWUHQFKPHQW RI SROLF\
GHFLVLRQVRQFHSRZHUKDVEHHQJUDQWHG 

See VRXUFHVFLWHGsupraQRWHDQGDFFRPSDQ\LQJWH[W

See, e.g.)RQWDQD supra QRWHDW± H[SODLQLQJWKDWUHORFDWLQJIRUEHQHILFLDO
H[SHUWUHODWLRQVKLSVFDQKDUPEHQHILFLDOJRYHUQPHQWUHODWLRQVKLSV 

See, e.g. -HVVLH %XU Most Employees Don’t Want to Move with USDA Research
Agencies)('7,0(6 -XO\ KWWSVZZZIHGHUDOWLPHVFRPPDQDJHPHQW
PRVWHPSOR\HHVGRQ¶WZDQWWRPRYHZLWKXVGDUHVHDUFKDJHQFLHV>KWWSVSHUPDFF-7
03&@ GHVFULELQJD³EUDLQGUDLQ´RIKLJKO\VNLOOHGUHVHDUFKHUVGXHWRUHORFDWLRQRUGHUV 
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A. Forms of Federal Decentralization
)LUVWIHGHUDOGHFHQWUDOL]DWLRQFDQLQFUHDVHWKHH[SHUWLVHWKDWWKHIHGHUDOJRYHUQPHQW
FDQEULQJWRUHVROYHFRPSOLFDWHGSROLF\LVVXHVE\LQFUHDVLQJWKHQXPEHURIODERU
PDUNHWVWKDWVWDIIWKHIHGHUDOJRYHUQPHQW7KHIHGHUDOJRYHUQPHQWHPSOR\VURXJKO\
WZRPLOOLRQIXOOWLPHRIILFLDOVSHUIRUPLQJDUDQJHRIRIILFLDOWDVNV0HWURSROLWDQ
DUHDVWHQGWRKDYHODERUVXSSOLHVWKDWVSHFLDOL]HLQSDUWLFXODUWDVNV1HZ<RUN&LW\KDV
EHHQGRPLQDWHGE\WKHILQDQFHLQGXVWU\DQG'HWURLWE\WKHDXWRPRELOHLQGXVWU\
$IHGHUDOJRYHUQPHQWWU\LQJWRUHJXODWHILQDQFHDQGVWLPXODWHDXWRPRELOHSURGXF
WLRQEHQHILWVIURPHPSOR\LQJVRPHRIWKHODERUIRUFHLQdifferentPHWURSROLWDQDUHDV
DOOZKLOHWKDWODERUIRUFHLVVWLOOEHQHILWLQJIURPLWVSUHVHQFHLQWKDWLQGXVWU\in WKRVH
PHWURSROLWDQDUHDV)RULQVWDQFHUHJLRQDOEDQNVRIWKH)HGHUDO5HVHUYHIHDWXULQJ
RIILFLDOVZLWKUHJLRQDOH[SHULHQFHKDYHEHHQPRUHDWWXQHGWRORFDOHFRQRPLHVDQG
WKHUHIRUHPRUHHIIHFWLYHLQUHJXODWLQJWKHP
:KLOHGLYHUVLI\LQJODERUPDUNHWVFDQEULQJPRUHGLYHUVHVNLOOVWRDUDQJHRI
IHGHUDOWDVNVLWFDQDOVRXQGHUPLQHJRYHUQPHQWVSHFLILFH[SHUWLVHEHFDXVHRIWKH
SUHVHQFHRIRWKHUIRUPVRIVNLOOGLYHUVLW\)HGHUDORIILFLDOVDFURVVWKHEUDQFKHVDQG
OHYHOVRIJRYHUQPHQWSHUIRUPEHWWHUZKHQWKH\KDYHPDQ\UHODWLRQVKLSVZLWKLQWKH
IHGHUDOJRYHUQPHQWDQGPXFKH[SHULHQFHZLWKDQGLQWKHIHGHUDOJRYHUQPHQW


See generally -8/,( -(11,1*6  -$5(' & 1$*(/ &21* 56&+ 6(59 5
)('(5$/:25.)25&(67$7,67,&66285&(6230$1'20%  KWWSVIDVRUJVJS
FUVPLVF5SGI>KWWSVSHUPDFF3(3+1%@

See generally, e.g. 6XNNRR .LP Regions, Resources, and Economic Geography:
Sources of U.S. Regional Comparative Advantage, 1880±19875(*¶/6&, 85%(&21
  &KULVWRSKHU+:KHHOHUCities and the Growth of Wages Among Young Workers:
Evidence from the NLSY-85%(&21  

See-DPHV2UU *LRUJLR7RSDChallenges Facing the New York Metropolitan Area
Economy&855(17,668(6(&21 ),1±  

See generally -RKQ)0F'RQDOGWhat Happened to and in Detroit85%678'
  7KRPDV-+DQQLJDQ0DUFHOR&DQR.ROOPDQQ 5DP0XGDPELThriving
Innovation Amidst Manufacturing Decline: The Detroit Auto Cluster and the Resilience of
Local Knowledge Production,1'86 &253&+$1*(  

Cf.*HUNHQsupraQRWHDW GLVFXVVLQJVWDWHDQGORFDORIILFLDOVDV³LQVLGHUVWRWKH
V\VWHP>WKDW@FDQVHWSROLF\UDWKHUWKDQPHUHO\FRPSODLQDERXWLW´ 

See %LQGHU 6SLQGHOsupraQRWHDW± GLVFXVVLQJWKHUHJLRQDOGHVLJQRIWKH
)HGHUDO5HVHUYH See generally *DU\5LFKDUGVRQ :LOOLDP7URRVWMonetary Intervention
Mitigated Banking Panics During the Great Depression: Quasi-Experimental Evidence from
a Federal Reserve District Border, 1929±1933-32/(&21   SURYLGLQJ
DVSHFLILFH[DPSOHRIWKHEHWWHURXWFRPHVJHQHUDWHGE\WKHEHWWHUNQRZOHGJHRIWKHVRXWKHUQ
HFRQRP\E\VRXWKHUQRIILFLDOVDWWKHUHJLRQDOEDQNLQ$WODQWD 

)RQWDQDsupraQRWHDW±

See generally '$1,(/3&$53(17(57+()25*,1*2)%85($8&5$7,&$872120<
5(387$7,2161(7:25.6$1'32/,&<,1129$7,21,1(;(&87,9($*(1&,(6±
DW   GLVFXVVLQJUHODWHGOLWHUDWXUHDQGJHQHUDOPHFKDQLVPVH[SODLQLQJWKLVILQGLQJ 
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)HGHUDOFHQWUDOL]DWLRQHQFRXUDJHVH[SHUWLVHLQWKHIHGHUDOJRYHUQPHQW:KHQIHGHUDO
SRVLWLRQVDUHFHQWUDOL]HGLQ:DVKLQJWRQWKHPDUNHWGHSWKLQWKRVHSRVLWLRQVHQFRXU
DJHVDPELWLRXVSHRSOHWRVSHFLDOL]HLQPDWWHUVUHODWHGWRWKHIHGHUDOJRYHUQPHQW
7KHVHSHRSOHNQRZWKDWWKHLULQVWLWXWLRQVSHFLILFLQYHVWPHQWVLQOHDUQLQJDERXWWKH
IHGHUDOJRYHUQPHQWDUHPRUHOLNHO\WREHUHZDUGHGLQWKHIXWXUH²ZLWKRXWPDMRU
GLVUXSWLRQWRWKHLUOLYHV²EHFDXVHWKHUHDUHVRPDQ\HPSOR\PHQWRSSRUWXQLWLHVLQ
:DVKLQJWRQIRUWKRVHZLWKH[SHUWLVHLQWKHIHGHUDOJRYHUQPHQW7KHPRUHIHGHUDO
SRVLWLRQVRXWVLGHRI:DVKLQJWRQWKHJUHDWHUWKHULVNWKDWDQ\LQYHVWPHQWLQH[SHUWLVH
LQWKHIHGHUDOJRYHUQPHQWZLOOEHSRLQWOHVV)HGHUDOGHFHQWUDOL]DWLRQLQRWKHUZRUGV
SULRULWL]HVVXEMHFWPDWWHUH[SHUWLVHDWWKHH[SHQVHRIIHGHUDOJRYHUQPHQWDOH[SHUWLVH
6HFRQGRIDOOIHGHUDOGHFHQWUDOL]DWLRQFDQDOVRLQFUHDVHWKHLQGHSHQGHQFHRI
RIILFLDOVE\ORFDWLQJWKHPRXWVLGHRI:DVKLQJWRQ,WLVGLIILFXOWIRULQVWLWXWLRQVWREH
VHSDUDWHGIURPRQHDQRWKHULIWKH\DUHDFURVVWKHVWUHHWIURPDQRWKHU%HFDXVHGLIIHUHQW
SODFHVKDYHGLIIHUHQWW\SHVRILQGLYLGXDOVZRUNLQJWKHUHORFDWLQJLQVWLWXWLRQVLQ
GLIIHUHQWSODFHVZLOOWHQGWRDWWUDFWGLIIHUHQWW\SHVRISHRSOHWRZRUNIRUWKHPLQWKH
ILUVWSODFH3ROLWLFDODFWRUVDUHLQIOXHQFHGE\WKRVHWKH\DUHFORVHVWZLWKDQGHYHQ
LQWKLVFHQWXU\SHRSOHDUHFORVHVWZLWKWKRVHWKH\OLYHFORVHVWWRDWDQ\WLPH
,QVWLWXWLRQV WKDW DUH FRORFDWHG ZLOO WKHUHIRUH LQIOXHQFH RQH DQRWKHU DQG EH
LQIOXHQFHGE\WKHVDPHIRUFHVXQGHUPLQLQJWKHLULQGHSHQGHQFH:KHQWKHFDSLWDO
ZDVUHORFDWHGWR:DVKLQJWRQWKHOHJLVODWLYHDQGH[HFXWLYHEUDQFKHVZHUHSXUSRVH
IXOO\SODFHGIDUDZD\IURPHDFKRWKHURQ3HQQV\OYDQLD$YHQXH1:7KH:HVW
*HUPDQV\VWHPWKDWZDVGHVLJQHGDIWHU:RUOG:DU,,WRDYRLGDQRWKHUH[FHVVLYH
FRQFHQWUDWLRQRISRZHUVSXUSRVHIXOO\SODFHGWKHH[HFXWLYHDQGOHJLVODWLYHEUDQFKHV
LQDVHSDUDWHORFDWLRQIURPWKH)HGHUDO&RQVWLWXWLRQDO&RXUW


)RQWDQDsupraQRWHDW±
See 'DYLG6FKOHLFKHUThe City as a Law and Economic Subject8,///5(9
 GLVFXVVLQJKRZPDUNHWGHSWKRSHUDWHV 

See id. QRWLQJ WKDW GHHS ODERU PDUNHWV SURYLGH LQVXUDQFH DJDLQVW GLVUXSWLRQ E\
SURYLGLQJDPSOHDOWHUQDWLYHHPSOR\PHQW 

)RUDGLVFXVVLRQRIWKHULVNSRROLQJWKDWFRPHVIURPPDUNHWGHSWKVHHIRUH[DPSOH
-DPHV5%DXPJDUGQHUThe Division of Labor, Local Markets, and Worker Organization
-32/(&21  DQG(GZDUG/*ODHVHUAre Cities Dying?-(&21
3(563  

)RQWDQDsupraQRWHDW±±

See generally-DH+RQJ.LPResidential and Job Mobility: Interregional Variation
and Their Interplay in U.S. Metropolitan Areas85%678'  

Cf. (GZDUG / *ODHVHU  -DQHW ( .RKOKDVH Cities, Regions and the Decline of
Transport Costs3$3(565(*¶/6&,±  

See )RQWDQDThe Narrowing of Federal PowersupraQRWHDW±

See %25'(:,&+supraQRWHDW

6ee generally $ODQ&RZHOOIn Germany’s Capitals, Cold War Memories and Imperial
Ghosts1<7,0(6 -XQH KWWSZZZQ\WLPHVFRPZRUOGHXURSH
EHUOLQKWPO>KWWSVSHUPDFF5+:53'5@ GHVFULELQJWKHGLYLVLRQRIWKH*HUPDQJRYHUQPHQW
EHWZHHQ%RQQDQG%HUOLQ 
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+RZHYHUIHGHUDOGHFHQWUDOL]DWLRQFDQDOVRIDFLOLWDWHLQGHSHQGHQFHWUDQVODWLQJ
LQWRLUUHOHYDQFH%RWKRXWFRPHVDUHJHQHUDWHGE\WKHVDPHXQGHUO\LQJPHFKDQLVPV
7KHNLQGVRISHRSOHWKDWVWDIIDSDUWRIWKHIHGHUDOJRYHUQPHQWIDUIURPWKHFDSLWDO
DUHPRUHOLNHO\WREHWKRVHZLWKOHVVHUH[SHULHQFHLQDQGZLWKWKHIHGHUDOJRYHUQ
PHQW7KH\DUHPRUHOLNHO\WREHORFDOHOLWHVZLWKNQRZOHGJHDERXWDQGH[SHULHQFH
ZLWKORFDOPDWWHUV%HLQJLVRODWHGIURPWKRVHLQSRZHUPHDQVWKH\UHFHLYHOHVV
LQIRUPDWLRQIURPDQGDERXWWKHPDQGKDYHOHVVFDSDFLW\WRLQIOXHQFHWKHP'LV
WDQFHFDQKDPSHUSHUVXDVLRQDQGSUR[LPLW\FDQIDFLOLWDWHLW
&RQVLGHUIRULQVWDQFHWKHGLIILFXOWLHVRIWKH&HQWHUVIRU'LVHDVH&RQWURO &'&
GXULQJWKHFRURQDYLUXVSDQGHPLF7KH&'&LVKHDGTXDUWHUHGLQ$WODQWDDQGVRLV
VWDIIHGZLWKVFLHQWLVWVXQIDPLOLDUZLWKWKHIHGHUDOJRYHUQPHQWLQ:DVKLQJWRQ²
FRQWUDU\WRWKHVFLHQWLVWVORFDWHGLQGHSDUWPHQWVLQ:DVKLQJWRQOLNHWKH'HSDUWPHQW
RI+HDOWKDQG+XPDQ6HUYLFHV ++6 2IILFLDOVLQ:DVKLQJWRQWKDWKDYHNQRZQ
HDFKRWKHUIRUGHFDGHVDQGZHUHPHHWLQJ HLWKHULQSHUVRQRUUHPRWHO\ WRSODQWKH
UHVSRQVHWRWKHSDQGHPLFZHUHOHDYLQJRXWVWUDQJHUVORFDWHGIDUDZD\LQ$WODQWD
2UFRQVLGHUWKHDIWHUPDWKRIWKH6XSUHPH&RXUW¶VGHFLVLRQLQYoungstown Sheet
& Tube Co. v. SawyerLQZKLFKWKH&RXUWRUGHUHG3UHVLGHQW+DUU\7UXPDQWRUHWXUQ
WKHVWHHOPLOOVWKDWKHVHL]HGWRKHOSKLPILJKWWKH.RUHDQ:DU-XVWLFH+XJR%ODFN
LQYLWHGWKHRWKHU-XVWLFHVDQG3UHVLGHQW7UXPDQWRKLVKRXVHLQ1RUWKHUQ9LUJLQLD
WRHQVXUHWKDWWKH\FRXOGILQGFRPPRQJURXQGPRYLQJIRUZDUGDQGWRHQVXUHWKDW
WKH3UHVLGHQWZRXOGFRQWLQXHWRFRPSO\ZLWK&RXUWGHFLVLRQV


See%ODQN 5RVHQ=YLsupraQRWHDW
See %UXFH$FNHUPDQ 'DYLG)RQWDQDThomas Jefferson Counts Himself into the
Presidency  9$ / 5(9  ±   GLVFXVVLQJ WKHRULHV DW WKH )RXQGLQJ
GLVWLQJXLVKLQJEHWZHHQORFDOSROLWLFDOOHDGHUVDQG³FRQWLQHQWDOFKDUDFWHUV´ 

See, e.g.0HULF6*HUWOHUTacit Knowledge and the Economic Geography of Context,
or the Undefinable Tacitness of Being (There)-(&21*(2*5$3+<   LGHQWL
I\LQJ³ODQJXDJH>@FRPPRQµFRGHV¶RIFRPPXQLFDWLRQ>@VKDUHGFRQYHQWLRQV>@´DQG³WUXVW´
DVKDUGWRWUDQVPLWDFURVVGLVWDQFHDQGJHQHUDWLQJGLVWUXVWDFURVVGLVWDQFH 

See generally 0LFKDHO%DLOH\5DFKHO&DR7KHUHVD.XFKOHU-RKDQQHV6WURHEHO
$UOHQH:RQJSocial Connectedness: Measurement, Determinants, and Effects-(&21
3(5636   GLVFXVVLQJDQGGRFXPHQWLQJKRZSODFHVVKDSHVSKHUHVRILQIOXHQFH 

See, e.g.)RQWDQDThe Narrowing of Federal PowersupraQRWHDW± GLV
FXVVLQJWKHVWUHQJWKDQGGHSWKRISURIHVVLRQDOQHWZRUNVLQWKHSROLWLFDOFDSLWDO 

SeeOur History—Our Story supra QRWH

See HHS Headquarters86 '(3¶7 +($/7+  +80 6(596KWWSVZZZKKVJRY
DERXWKKVKHDGTXDUWHUVLQGH[KWPO>KWWSVSHUPDFF)8;%%@ -DQ 

$SRRUYD 0DQGDYLOOL C.D.C. Testing Guidance Was Published Against Scientists’
Objections1<7,0(6 1RY KWWSVZZZQ\WLPHVFRPKHDOWKFRUR
QDYLUXVWHVWLQJFGFKWPO>KWWSVSHUPDFF&/:;@

86±  

See 6WHYH+HQGUL[Truman Declared an Emergency When He Felt Thwarted. Trump
Should Know: It Didn’t End Well:$6+3267 -DQ$0 KWWSVZZZZDVKLQJ
WRQSRVWFRPKLVWRU\WUXPDQGHFODUHGDQHPHUJHQF\ZKHQKHIHOWWKZDUWHG
WUXPSVKRXOGNQRZLWGLGQWHQGZHOO>KWWSVSHUPDFF;&=*@


@
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,UUHOHYDQFHFDQDOVREHIDFLOLWDWHGEHFDXVHRIWKHJUHDWHUWUDQVDFWLRQFRVWVJHQHUDWHG
E\ZRUNLQJDFURVVJUHDWHUGLVWDQFHV,QWHUDFWLRQVLQSHUVRQDUHPRUHHIILFLHQWEHFDXVH
RIWKHH[WHQWWRZKLFKLQGLYLGXDOVUHO\RQLQIRUPDOFXHVWKDWGRQRWZRUNRQDFRP
SXWHUVFUHHQ)HGHUDORIILFLDOVKDYHDKDUGHUWLPHZRUNLQJDVHIILFLHQWO\ZLWKWKRVH
LQVLGHRI:DVKLQJWRQEHFDXVHRIWKHGLVWDQFH,I:DVKLQJWRQVWLOOKDVWKHSOXUDOLW\
RIWKHPRVWLPSRUWDQWIHGHUDORIILFLDOVWKHQWKH\FRXOGVLPSO\LJQRUHWKRVHRXWVLGH
RI:DVKLQJWRQRXWRIIUXVWUDWLRQ²HYHQLIWKHLULQWHQWLRQVDUHEHQLJQ
7KLUGRIDOOIHGHUDOGHFHQWUDOL]DWLRQKDVGHPRFUDWLFYLUWXHV%\SODFLQJPRUH
IHGHUDORIILFLDOVQHDUPRUHGLIIHUHQWNLQGVRISHRSOHWKHIHGHUDOJRYHUQPHQWZRXOG
KHDUIURPDQGLQFOXGHPRUHGLIIHUHQWNLQGVRISHRSOH,WORZHUVWKHFRVWVIRUDEURDGHU
UDQJHRISHRSOHWREHLQSRZHURUWREHFORVHWRSRZHU²ILJXUDWLYHO\DQGOLWHUDOO\
3OD\LQJDQLPSRUWDQWUROHLQWKHIHGHUDOJRYHUQPHQWZRXOGQRORQJHUUHTXLUHHQGXULQJ
WKHGLUHFWDQGRSSRUWXQLW\FRVWVRIUHORFDWLQJWR:DVKLQJWRQ$QLQGLYLGXDOZLWK
JHQHUDWLRQVRIIDPLO\LQ0DLQHFDQVWD\LQ0DLQHDQGVWLOODFFHVVLPSRUWDQWRIILFLDOV
LQWKHIHGHUDOJRYHUQPHQW$QLQGLYLGXDOZLWKJHQHUDWLRQVRIIDPLO\LQ2NODKRPD
FDQVWD\LQ2NODKRPDDQGVWLOODFFHVVLPSRUWDQWRIILFLDOVLQWKHIHGHUDOJRYHUQPHQW
3UR[LPLW\WRSRZHUIRUPRUHSHRSOHDOVRPHDQVWKH\FDQLQIOXHQFHSRZHUPRUH
HDVLO\)HGHUDORIILFLDOVDUHQRORQJHUVWUDQJHUVDFURVVWKHFRXQWU\EXWLQVWHDGQHLJK
ERUVDFURVVWKHVWUHHW,WLVQRVXUSULVHWKHQWKDWHPSLULFDOVWXGLHVKDYHIRXQGWKDW
IHGHUDORIILFLDOVDOUHDG\RXWVLGHRI:DVKLQJWRQDUHQRWSDUWRIWKHVDPHLQIOXHQFH
QHWZRUNVDVWKRVHLQ:DVKLQJWRQ
7KHIOLSVLGHRIDOORIWKLVFDQEHWUXHIHGHUDOGHFHQWUDOL]DWLRQFDQXQGHUPLQH
GHPRFUDF\EHFDXVHRIWKHJUHDWHUDFFHVVLWIDFLOLWDWHV'HFHQWUDOL]LQJIHGHUDOSRZHU
UHGXFHVWKHPRQRSROLVWLFDFFHVVWKDWWKRVHPRUHOLNHO\WRKDYHDSXEOLFPLQGVHWKDYH
RYHUIHGHUDOSRVLWLRQV3HRSOHPRYHWRPHWURSROLWDQDUHDVLQSDUWLFXODUEHFDXVHRI
WKHW\SHVRILQGXVWULHVDQGLGHQWLWLHVWKDWDUHPRVWVDOLHQWLQWKDWPHWURSROLWDQDUHD
+DYLQJDVLQJXODUFDSLWDOWKDWVWDQGVDERYHDOORWKHUSODFHVDVWKHORFDWLRQIRUSRZHU
PHDQVWKDWSHRSOHPRYHWR:DVKLQJWRQZLWKDVWURQJGHVLUHWRPDNHDFDUHHULQDQG
DURXQGWKHIHGHUDOJRYHUQPHQW7KH)RXQGHUVZDQWHG³>F@RQWLQHQWDO>F@KDUDFWHUV´
WRVHUYHLQIHGHUDORIILFH0DNLQJIHGHUDORIILFHKROGHUVUHORFDWHWRDFLW\GHGLFDWHG


See *HUWOHUsupra QRWHDW
See )RQWDQDThe Narrowing of Federal Powersupra QRWHDW±

See generally id. H[SODLQLQJUHDVRQVZK\SUR[LPLW\WRIHGHUDOSRZHUFKDQJHVZKRLVLQ
SRZHU )RUDJHQHUDOGLVFXVVLRQRIIRUFHVWKDWOHDGSHRSOHWRVWD\FORVHUWRKRPHVHH5DYHQ
0ROOR\&KULVWRSKHU/6PLWK $ELJDLO:R]QLDNDeclining Migration Within the U.S.: The
Role of the Labor Market 1DW¶O%XUHDXRI(FRQ5VFK:RUNLQJ3DSHU1R 

See also 'DYLG0+HGJHA Spatial Model of Regulation$032/4
 -RKQ76FKRO]-LP7ZRPEO\ %DUEDUD+HDGULFNStreet-Level Political Controls
Over Federal Bureaucracy$032/6&,5(9  See generally )RQWDQD
The Narrowing of Federal Powersupra QRWH

See )RQWDQDThe Narrowing of Federal Powersupra QRWHDW±

See <RQJ&KHQ 6WXDUW65RVHQWKDOLocal Amenities and Life-Cycle Migration: Do
People Move for Jobs or Fun?-85%(&21  

See $FNHUPDQ )RQWDQDsupra QRWHDW±
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WRSXEOLFVHUYLFHKHOSVWRDWWUDFWWKRVHGHGLFDWHGWRVHUYLQJWKHSXEOLFIDUIURPDQG
DSDUWIURPORFDOOR\DOWLHV'HFDGHVVSHQWLQGLIIHUHQWSDUWVRIWKHIHGHUDOJRYHUQPHQW
DQGDURXQGGLIIHUHQWSDUWVRIWKHIHGHUDOJRYHUQPHQWJHQHUDWHGLIIHUHQWOR\DOWLHV
)RU LQVWDQFH IHGHUDO MXGJHV ZLWK SULRU H[SHULHQFH LQ WKH H[HFXWLYH EUDQFK LQ
:DVKLQJWRQYRWHGLIIHUHQWO\WKDQIHGHUDOMXGJHVZKRKDYHQRWVHUYHGLQWKHH[HFXWLYH
EUDQFKLQ:DVKLQJWRQ
B. Costs of Destructive Decentralization
,QWKHVKRUWHUWHUPHPSOR\LQJWKHGHVWUXFWLYHIHDWXUHVRIIHGHUDOGHFHQWUDOL]D
WLRQLVSUREOHPDWLFEHFDXVHIHGHUDOGHFHQWUDOL]DWLRQLVFRVWO\WRUHYHUVH5HVWRULQJ
WKHVWDWXVTXRRIWKHRIILFLDOWKDWZDVPRYHGIURP:DVKLQJWRQWRWKHLUVWDWXVDVDQ
HIIHFWLYHRIILFLDOLQ:DVKLQJWRQLVH[FHHGLQJO\GLIILFXOW6FKRODUVKDYHVWXGLHGRWKHU
DWWHPSWVWRHQVXUHWKDWOR\DOIHGHUDORIILFLDOVUHPDLQLQSRZHUIRUORQJSHULRGVRI
WLPHDQGGLVOR\DOIHGHUDORIILFLDOVUHPDLQRXWRISRZHUIRUORQJSHULRGVRIWLPH
'HVWUXFWLYHIHGHUDOGHFHQWUDOL]DWLRQFDQGRSUHFLVHO\WKHVDPHWKLQJV²EDQLVKLQJ
RIILFLDOVRQHGRHVQRWOLNHDQGPDNLQJWKHLUQRUPDOUHWXUQGLIILFXOWWRDFFRPSOLVK
2WKHU IRUPV RI GHVWUXFWLYH VWUXFWXUDO HIIRUWV UHTXLUH RYHUFRPLQJ WKH QRUPDO
WUDQVDFWLRQFRVWVWKDWDUHSUHVHQWLQWDNLQJIHGHUDODFWLRQ,IGHVWUXFWLYHIHGHUDOLVP
KDVUHVXOWHGLQWRRPXFKSRZHUUHVLGLQJLQVWDWHJRYHUQPHQWV²RUGHVWUXFWLYHVHSDUD
WLRQRISRZHUVKDVUHVXOWHGLQWRRPXFKSRZHUUHVLGLQJLQRQHEUDQFKRIWKHIHGHUDO
JRYHUQPHQW²WKHUHDUHPHDQVWRUHYHUVHWKHVHDFWLRQVEXWDOODUHFRVWO\7KH
IHGHUDOJRYHUQPHQWFDQHQDFWDVWDWXWHWKHUHE\KDYLQJWRRYHUFRPHPDQ\YHWRJDWHV
LQERWKKRXVHVRI&RQJUHVVDQGREWDLQLQJDSUHVLGHQWLDOVLJQDWXUH7KDWGRHVQRW


See id.
See 'DYLG)RQWDQD $]L]=+XTInstitutional Loyalties in Constitutional Law
8&+,/5(9  

See 5RE5RELQVRQExecutive Branch Socialization and Deference on the U.S. Supreme
Court/$: 62&¶<5(9±  

See )RQWDQDThe Narrowing of Federal Powersupra QRWHDW±

)RULQVWDQFHFRQVLGHUWKHSUDFWLFHRI³EXUURZLQJ´ZKHUHE\WHPSRUDU\SROLWLFDODS
SRLQWHHVDUHFRQYHUWHGLQWRSHUPDQHQWFLYLOVHUYDQWVSee, e.g.3$8/&/,*+77+,&.(1,1*
*29(510(17)('(5$/+,(5$5&+<$1'7+(',))86,212)$&&2817$%,/,7<±  
1LQD$0HQGHOVRQAgency Burrowing: Entrenching Policies and Personnel Before a New
President Arrives1<8/5(9±  

See, e.g.)RQWDQDsupra QRWHDW±

See, e.g.5LFKDUG6&RQOH\ $PLH.UHSSHOToward a New Typology of Vetoes and
Overrides32/56&+4   ³3UHVLGHQWVDUHJHQHUDOO\DGHSWDWPDUVKDOLQJ
HQRXJKSDUWLVDQVXSSRUWWRKDOWRYHUULGHV´ 0DWWKHZ5&KULVWLDQVHQ :LOOLDP1(VNULGJH
-UCongressional Overrides of Supreme Court Statutory Interpretation Decisions, 1967±2011
7(;/5(9   GLVFXVVLQJ³WKHIRUPLGDEOHYHWRJDWHVWKDWUHQGHUOHJLVODWLRQ
TXLWHGLIILFXOW´ see also ,PPLJU 1DWXUDOL]DWLRQ6HUYY&KDGKD86
  ³&RQYHQLHQFHDQGHIILFLHQF\DUHQRWWKHSULPDU\REMHFWLYHV²RUWKHKDOOPDUNV²RI
GHPRFUDWLFJRYHUQPHQW´ 
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KDSSHQYHU\RIWHQ7KHH[HFXWLYHEUDQFKFRXOGJHQHUDWHDIHGHUDOUHJXODWLRQEXW
DGPLQLVWUDWLYHODZSODFHVSURFHGXUDOEDUULHUVLQWKHZD\RIWKDWWUDQVSLULQJHDVLO\
2UGLIIHUHQWIHGHUDORIILFLDOVDWWKHKLJKHVWOHYHOVZLWKGLIIHUHQWSULRULWLHVFRXOGEH
QRPLQDWHGDQGFRQILUPHGEXWWKDWLVLQFUHDVLQJO\GLIILFXOWDVZHOO
8QGRLQJDFWVRIGHVWUXFWLYHIHGHUDOGHFHQWUDOL]DWLRQUHTXLUHVRYHUFRPLQJWKRVH
QRUPDOWUDQVDFWLRQFRVWVEXWDOVRUHTXLUHVLQGLYLGXDOSHRSOHWRTXLFNO\XSURRWWKHLU
SHUVRQDODQGSURIHVVLRQDOH[LVWHQFH/HVVWKDQRQHSHUFHQWRI$PHULFDQVPRYHDFURVV
VWDWHOLQHVHYHU\\HDU7KHGLIILFXOW\RIOHDYLQJEHKLQGDSHUVRQDODQGSURIHVVLRQDO
QHWZRUNDQGVWDUWLQJDEUDQGQHZRQHSRVHVFKDOOHQJHVHYHQIRUWKRVHLQUHODWLYHO\
ZHOOSD\LQJDQGKLJKVWDWXVSRVLWLRQV)HGHUDORIILFLDOVDUHRIWHQPXFKGHVLUHGE\
WKHSULYDWHVHFWRU7KH\FDQDFFHSWDSULYDWHVHFWRUSRVLWLRQLQWKHSODFHZKHUHWKH\
ZHUHUHORFDWHGZLWKRXWKDYLQJWRUHWXUQWR:DVKLQJWRQ
,IDIHGHUDOSRVLWLRQLVPRYHGIURP:DVKLQJWRQWRVRPHSODFHRXWVLGHRI:DVK
LQJWRQDQGWKDWDFWLRQLVWREHXQGRQHWKDWRIILFLDOWKHQKDVWREHUHFDOOHGWR:DVKLQJ
WRQ5HORFDWLRQEDFNWR:DVKLQJWRQUHTXLUHVDEDQGRQLQJWKHSHUVRQDODQGSURIHVVLRQDO
UHODWLRQVKLSVWKDWZHUHEXLOWLQDQGWLHGWRWKHQHZORFDWLRQ,IWKHRIILFLDOGRHV
UHORFDWHEDFNWR:DVKLQJWRQEHFDXVHWKHLUPRYHRXWRI:DVKLQJWRQZDVGHHPHGD


See Statistics and Historical Comparisons*2975$&.KWWSVZZZJRYWUDFNXVFRQ
JUHVVELOOVVWDWLVWLFV>KWWSVSHUPDFF8<545.@ ODVWYLVLWHG0DU 

See, e.g.'HS¶WRI&RPY1HZ<RUN6&W   QRWLQJWKDWLQ
PDQ\FRQWH[WVEHIRUHDFWLQJDQDJHQF\PXVW³µGLVFORVHWKHEDVLV¶RILWVDFWLRQ´ TXRWLQJ
%XUOLQJWRQ7UXFN/LQHV,QFY8QLWHG6WDWHV86±  0RWRU9HKLFOH
0IUV$VV¶QRIWKH86Y6WDWH)DUP0XW$XWR,QV86   QRWLQJWKDW
DQDJHQF\PXVWFRQVLGHU³WKHUHOHYDQWGDWD´DQGSUHVHQW³DVDWLVIDFWRU\H[SODQDWLRQIRULWV
DFWLRQV LQFOXGLQJ µD UDWLRQDO FRQQHFWLRQ EHWZHHQ WKH IDFWV IRXQG DQG WKH FKRLFH PDGH¶´
TXRWLQJBurlington Truck Lines86DW 

See, e.g.$QQH-RVHSK2¶&RQQHOOShortening Agency and Judicial Vacancies Through
Filibuster Reform? An Examination of Confirmation Rates and Delays from 1981 to 2014
'8.( /-   ³>$@OPRVWDTXDUWHURIVXEPLWWHGQRPLQDWLRQVEHWZHHQ
DQGZHUHQRWFRQILUPHG´ 

See 2019 CPS-ASEC Geographical Mobility Data Release 86 &(1686 %85($8
1RY KWWSVZZZFHQVXVJRYQHZVURRPSUHVVUHOHDVHVFSVDVHFJHRJUDSKLF
PRELOLW\KWPO>KWWSVSHUPDFF4%7&@

See, e.g.'RUD/&RVWD 0DWWKHZ(.DKQPower Couples: Changes in the Locational
Choice of the College Educated, 1940±19904-(&21±   QRWLQJVRPH
XQLTXHUHORFDWLQJFKDOOHQJHVIDFHGE\FROOHJHHGXFDWHGSHRSOHDQGGXDOFDUHHUKRXVHKROGV 

See&21*%8'*(72))&203$5,1*7+(&203(16$7,212))('(5$/$1'35,9$7(
6(&725(03/2<((6  

See, e.g.$OHMDQGUR3RUWHVSocial Capital: Its Origins and Applications in Modern Sociology$115(962&,2   ³/HDYLQJDFRPPXQLW\WHQGVWRGHVWUR\HVWDEOLVKHG
ERQGVWKXVGHSULYLQJ>WKHPRYHUV@RIDPDMRUVRXUFHRIVRFLDOFDSLWDO´ see also 1RDK(
)ULHGNLQInformational Flow Through Strong and Weak Ties in Intraorganizational Social
Networks62&1(7:25.6  1DQF\%.XUODQG /LVD+RSH3HOOHG1RWH
Passing the Word: Toward a Model of Gossip and Power in the Workplace  $&$'
0*075(9±  
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PLVWDNHLWDOVRPHDQVWKDWWKHLUSUHVHQFHLQ:DVKLQJWRQZDVGHHPHGYDOXDEOH<HW
DOORIWKHWLPHWKH\ZHUHDZD\IURP:DVKLQJWRQWKHLU:DVKLQJWRQEDVHGVNLOOVZHUH
GHJUDGLQJEHFDXVHWKH\ZHUHQRWLQ:DVKLQJWRQ7KHLUUHODWLRQVKLSVZLWKLPSRU
WDQWDFWRUVLQWKHIHGHUDOJRYHUQPHQWKDYHZLWKHUHGDVKDVWKHLUNQRZOHGJHDERXW
LPSRUWDQWDFWLRQVLQWKHIHGHUDOJRYHUQPHQW7KH\DUHEDFNLQ:DVKLQJWRQLQRWKHU
ZRUGVEXWQRWEDFNDWIXOOFDSDFLW\
,IWKHIHGHUDORIILFLDOUHIXVHGWRUHORFDWHIURP:DVKLQJWRQLQWKHILUVWSODFHWKDW
PHDQVWKHDFWRUVUHVSRQVLEOHIRUWKHGHVWUXFWLYHIHGHUDOGHFHQWUDOL]DWLRQZHUHDEOH
WRKLUHWKHLUSUHIHUUHGSHUVRQIRUWKHMRE7KH\VHOHFWHGWKHORFDWLRQZKHUHWKHIHGHUDO
RIILFLDOZRXOGEHVHQWVRWKH\SLFNHGWKHODERUPDUNHWWKDWZRXOGEHVXSSO\LQJ
SRWHQWLDOIHGHUDORIILFLDOV'RWKH\SUHIHUWKHSRRORISHRSOHWKDW0HVD$UL]RQDKDV
WRRIIHURUWKDW6DQ)UDQFLVFRKDVWRRIIHU"7KHQWKH\DUHDEOHWRSLFNWKHSDUWLFXODU
RIILFLDOIURPWKDWODERUVXSSO\,ILWLVGHWHUPLQHGWKDWWKHRIILFLDOVKRXOGEHUHWXUQHG
WR:DVKLQJWRQLWZLOOEHYHU\GLIILFXOWWRUHPRYHWKHPIURPRIILFHDQGUHLQVWDWHWKH
RIILFLDOZKRUHIXVHGWRPRYHIURP:DVKLQJWRQ
7KHULVNVRIFRQVWLWXWLRQDOPLVDSSURSULDWLRQSRVHGE\GHVWUXFWLYHIHGHUDOGH
FHQWUDOL]DWLRQDUHDOVRVXEVWDQWLDO)HGHUDOLVPLVDOUHDG\VWURQJO\LGHQWLILHGZLWK
FRQVHUYDWLYHVVLQFHDWOHDVWWKHPLGVEHFDXVHRIWKHUROHWKDWIHGHUDOLVPSOD\HG
LQUHVLVWLQJWKH&LYLO5LJKWV0RYHPHQW7KHIDPRXVSROLWLFDOVFLHQWLVW:LOOLDP+
5LNHUHYHQUHPDUNHGLQWKDW³LIRQHGLVDSSURYHVRIUDFLVPRQHVKRXOG
GLVDSSURYHRIIHGHUDOLVP´<HWWKHUHLVQRQHFHVVDU\UHDVRQZK\PRYLQJSRZHU
RXWRI:DVKLQJWRQKDVWREHDFRQVHUYDWLYHWRROUDWKHUWKDQDOVRDSURJUHVVLYHRQH
(PSRZHULQJ$OEDQ\DQG6DFUDPHQWR²RU1HZ<RUN&LW\DQG6DQ)UDQFLVFR²
UHODWLYHWR:DVKLQJWRQFDQEHDSURIRXQGO\SURJUHVVLYHWRRO
2QFHFRQWUROOHGE\WKH5HSXEOLFDQ3DUW\IHGHUDOGHFHQWUDOL]DWLRQVXIIHUVIURP
WKHVDPHSDWKRORJLHVSUHVHQWHGE\VRPDQ\RWKHULVVXHVLQRXUSRODUL]HGSROLWLFV


Cf. 'DQLHO%5RGULJXH] 'DYLG6FKOHLFKHUThe Location Market*(20$621/
5(9   ³$OREE\LVWWDONLQJWRDQRWKHUOREE\LVWDERXWFRQJUHVVLRQDOSURFHGXUH
LVSURGXFLQJLQIRUPDWLRQVSLOORYHUVWKDWZLOOLPSURYHWKHOLVWHQHU¶VSURGXFWLYLW\DWZRUN´ 

See id. DW

7KRVHWZRPHWURSROLWDQDUHDVDUHPHQWLRQHGEHFDXVHWKH\DUHWKHPRVWLGHRORJLFDOO\GLV
WLQFWRIWKHPHWURSROLWDQDUHDVLQWKHFRXQWU\See &KULV7DXVDQRYLWFK &KULVWRSKHU:DUVKDZ
Representation in Municipal Government$032/6&,5(9±  

See 86*29¶7$&&2817$%,/,7<2))*$25(&(1775(1'6,1)('(5$/
&,9,/,$1(03/2<0(17$1'&203(16$7,21   GLVFXVVLQJWKHVWDELOLW\RIIHGHUDO
HPSOR\PHQW 

See generally +HDWKHU.*HUNHQ -RVKXD5HYHV]Progressive Federalism: A User’s
Guide'(02&5$&<6SULQJKWWSVGHPRFUDF\MRXUQDORUJPDJD]LQHSURJUHVVLYH
IHGHUDOLVPDXVHUVJXLGH>KWWSVSHUPDFF$&)@

:,//,$0+5,.(5)('(5$/,6025,*,123(5$7,216,*1,),&$1&(  see
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Republicans using federal decentralization can see no wrong in it, and Democrats
can see no right in it. The conversation about its best and worst uses becomes more
political rather than principled.
III. DESTRUCTIVE FEDERAL DECENTRALIZATION IN THE TRUMP ADMINISTRATION
The efforts by the Trump administration always appeared to be destructive because
of the words preceding and accompanying them and because of the deeds that were
part of them.149 There was a serious conversation during the presidential and congressional campaign of 2016 about federal decentralization.150 Former Florida Governor Jeb
Bush launched his campaign for the Republican nomination for President (in Miami)
in June of 2015 by declaring that Washington was a “static capital” in a “dynamic
country.”151 He wanted to relocate the Department of the Interior to a city in the Western United States so that it could employ individuals with a different set of skills in
managing federal lands and could hear more from those reliant on federal lands.152
That serious conversation never involved the Trump campaign, which instead
called for “draining the swamp.”153 After the Trump administration came into office,
the ambition of its officials and its supporters to use federal decentralization to
destroy rather than to create became clearer.154 Mick Mulvaney, the acting White
House Chief of Staff, praised one effort to move federal officials as an effort to drain
149

See, e.g., Ben Guarino, USDA Science Agencies’ Relocation May Have Violated Law,
Inspector General Report Says, WASH. POST (Aug. 6, 2019, 12:30 PM), https://www.washing
tonpost.com/science/2019/08/05/usda-science-agencies-relocation-may-have-violated-law
-inspector-general-report-says/ [https://perma.cc/J46E-J83Q].
150
See, e.g., Michael D. Shear & Gardiner Harris, Trump Wants to ‘Drain the Swamp,’
But Change Will Be Complex and Costly, N.Y. TIMES (Nov. 10, 2016), https://www.nytimes
.com/2016/11/11/us/politics/trump-government.html [https://perma.cc/3YZE-5S6Y].
151
See Michael Barbaro & Jonathan Martin, Jeb Bush Announces White House Bid,
Saying “America Deserves Better,” N.Y. TIMES (June 15, 2015), https://www.nytimes.com
/2015/06/16/us/politics/jeb-bush-presidential-campaign.html [https://perma.cc/82JR-XREU].
152
See Jeb Bush, Western Land and Resource Management, MEDIUM (Oct. 21, 2015),
https://medium.com/@JebBush/western-land-and-resource-management-e21ae5bce5f
[https://perma.cc/2N2N-7YRT]; Sean Sullivan, Jeb Bush Moves Against Washington Again
with Call to Relocate Interior Department to the West, WASH. POST (Oct. 21, 2015, 6:30
AM), https://www.washingtonpost.com/news/post-politics/wp/2015/10/21/jeb-bushs-moves
-against-washington-again-with-call-to-relocate-interior-department-in-the-west/ [https://
perma.cc/Q8CZ-NPE4].
153
See Kenneth P. Vogel & Eric Lipton, Recording Shows that the Swamp Has Not Been
Drained, N.Y. TIMES (July 6, 2020), https://www.nytimes.com/2020/01/26/us/politics/trump
-recording-donors.html [https://perma.cc/76ZK-NLUB] (“It became such a central slogan of
Donald J. Trump’s 2016 campaign that at rallies his supporters would chant the three words
representing his pledge to take on big donors and special interests: ‘Drain the swamp.’”).
154
See, e.g., Guarino, supra note 149.
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the swamp by targeting people in the “liberal haven of Washington, D.C.” who did
not care for “the real part of the country.”155
A. Statutory
The various efforts led by President Trump’s supporters in the House of Representatives suggested this was an example of destructive federal decentralization.
Republican members of the House of Representatives introduced the “Drain the
Swamp Act of 2017.”156 It would have required “the head of each executive agency”
to relocate “outside of the Washington, D.C., metropolitan area” within six years.157
In six years, “no more than 10 percent of the employees of the agency [should be]
based in the Washington metropolitan area.”158
From the perspective of constructing (rather than destroying) expertise, the
statute did far too much to far too many people. It would have substantially undermined
the governmental expertise that existing officials have by requiring the relocations
of hundreds of thousands of them,159 including the most important executive branch
officials. It also gave no clear indications that it would have replaced that expertise
or supplement it with issue-based expertise.160
There are many officials within the executive branch who should remain in
Washington. These officials have expertise related to their social networks in
Washington.161 Their relationships in Washington provide them with information
155

Id.
H.R. 826, 115th Cong. (2017).
157
Id. § 2 (emphasis added).
158
Id.
159
There are nearly 600,000 employees—broadly construing the term employees—in the
Washington metropolitan area. See Policy, Data, Oversight: Data, Analysis & Documentation:
Federal Civilian Employment, U.S. OFF. PERS. MGMT. (Sept. 2017) [hereinafter Federal
Civilian Employment], https://www.opm.gov/policy-data-oversight/data-analysis-documenta
tion/federal-employment-reports/reports-publications/federal-civilian-employment/
[https://perma.cc/JK3R-BQPM] (listing 589,426 annuitants and employees). It is worth noting
that this statute would have affected all federal officials in the Washington metropolitan area,
not just in the District of Columbia:
(A) the District of Columbia
(B) Montgomery and Prince George’s Counties in the State of Maryland; and
(C) Arlington, Fairfax, Loudon, and Prince William Counties and the City of
Alexandria in the Commonwealth of Virginia.
See H.R. 826 § (2)(c)(2).
160
See generally id.
161
For a powerful and important study about how being part of the network of decisionmakers in Washington empowers officials, see CARPENTER, supra note 100, at 14–15. The
quality and quantity of information that a network provides is crucially important. See Mark
Granovetter, The Strength of Weak Ties: A Network Theory Revisited, 1 SOCIO. THEORY 201,
156
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about policies enacted or being considered and the politics related to these policies.162
If these officials are relocated outside of Washington, these networks will wither
away,163 as will the quality of information they receive from the networks.164
The proposed statute, though, would have mandated the relocation of precisely
those officials whose greatest comparative advantage is their Washington expertise.165
It mandated that “the head of each executive agency” be out of Washington within
six years.166 That even meant all of those who directed an “[e]xecutive agency,” except
for the President.167 Cabinet secretaries—like other high-level political appointees—
usually have expertise related to how Washington operates rather than how a particular
policy issue should be handled.168 The Secretary of State does not spend hours each
day reading academic papers or country reports. The Secretary knows the range of
private actors and officials in the federal government that need to be united in order to
take meaningful foreign policy action.169 Whether it would have been Hillary Clinton
or Mike Pompeo, relocating them from Washington would have meant that the
network necessary to take action dissipates eventually to the point of disappearance.
More than ten percent of the officials in the executive branch have an expertise
derived from their work in Washington.170 Many of these officials are the thousands
of other political appointees that each President places in important positions in his
administration.171 But others also occupy positions that rely on Washington knowledge. For instance, there are thousands working as civil servants in the Office of
Legislative Affairs of their executive agency or department and navigating the
complicated appropriations process on Capitol Hill.172
204 (1983); Gabriel Weimann, The Strength of Weak Conversational Ties in the Flow of
Information and Influence, 5 SOC. NETWORKS 245, 260–63 (1983).
162
See Fontana, The Narrowing of Federal Power, supra note 17, at 746–50.
163
See Luis M.A. Bettencourt, The Origins of Scaling in Cities, 340 SCIENCE 1438, 1439
(2013) (finding that “the average number of local interactions” between people depends on
how physically proximate they are).
164
See Gertler, supra note 113, at 84 (noting that better quality information is provided
more proximately).
165
See H.R. 826; see also Fontana, The Narrowing of Federal Power, supra note 17, at
740, 745.
166
H.R. 826 § 2(b)(1) (emphasis added).
167
Id. § 2(c)(1) (drawing the phrase’s definition from the U.S. Code).
168
See Fontana, supra note 1, at 762, 786–87.
169
See LIGHT, supra note 132, at 106.
170
See Federal Civilian Employment, supra note 159 (noting that 15.12% of federal civil
employees are in the Washington, DC-MD-VA-WV area).
171
See David Fontana, The Permanent and Presidential Transition Models of Political
Party Policy Leadership, 103 NW. U. L. REV. 1993, 1997 (2009) (identifying the thousands of
officials that Presidents must select to staff the executive branch); David Fontana, Executive
Branch Legalisms, 126 HARV. L. REV. F. 21, 35 (2012) (discussing the many lawyers in the
executive branch who occupy positions partially shaped by the President’s preferences).
172
See, e.g., Fontana, Executive Branch Legalisms, supra note 171, at 42.
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For both the heads of important parts of the executive branch and the many who
work beneath them, the statute also has no sense of where to relocate these officials
in order to help them work with more technical sophistication. It only mentions the
goal to “maximize any potential cost savings associated with the relocation.”173 If the
goal is to maximize cost savings, then federal officials could be placed in locations
without the labor supply to handle complicated governmental tasks. There are other
metropolitan areas that have a deep bench of federal officials with governmental expertise, not just (or not even) issue expertise.174 For instance, relocating the Secretary
of Defense to Virginia Beach—a notable military town—would surround the Secretary
with thousands of others who have some knowledge of the federal government.175
Because of this, it is hard to evaluate the Drain the Swamp Act as anything other
than an attempt to destroy existing federal officials. Requiring that hundreds of
thousands of federal officials be forced to leave Washington within six years or lose
their positions would result in thousands (or hundreds of thousands) of departures
from the federal government.176 Those with the most experience in the federal
government—including those who would be heads of agencies or departments—will
have the deepest personal and professional connections in Washington and therefore
be the least likely to leave it.
B. Regulatory
While this statute never had a serious chance of being enacted, there were efforts
within the executive branch that were actually implemented. The Trump administration relocated many officials from the Bureau of Land Management (BLM) in
Washington to Grand Junction, Colorado.177 BLM employs “10,000 [officials]—97
percent of whom are located in the western United States—[and] manage[s] a portfolio of public lands and resources encompassing more than 245 million surface acres,
primarily located in 12 western states.”178
173

H.R. 826, 115th Cong. § 2(b)(2)(B) (2017).
See Richard Florida, America’s Federal Employment Belt, BLOOMBERG: CITYLAB
(Nov. 15, 2013, 8:00 AM), https://www.bloomberg.com/news/articles/2013-11-15/america-s
-federal-employment-belt [https://perma.cc/TG4B-B336].
175
See id.
176
See, e.g., Nathalie Baptiste, The Trump Administration Has Figured out How to Get
Rid of Federal Workers Without Firing Them, MOTHER JONES (Oct. 7, 2019), https://www
.motherjones.com/politics/2019/10/the-trump-administration-has-figured-out-how-to-get-rid
-of-federal-workers-without-firing-them/ [https://perma.cc/8YZ2-X2QM]. After moving the
USDA Economic Research Service to Kansas City, 78% of the employees at the ERS left
the agency all together. Id.
177
See U.S. GOV’T ACCOUNTABILITY OFF., GAO-20-397R, BUREAU OF LAND MANAGEMENT: AGENCY’S REORGANIZATION EFFORTS DID NOT SUBSTANTIALLY ADDRESS KEY
PRACTICES FOR EFFECTIVE REFORMS (2020), https://www.gao.gov/assets/710/705175.pdf
[https://perma.cc/2WQ9-J9YR].
178
Id.
174
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BLM was an unusual target for decentralization. While roughly 85% of all
federal officials are located outside of Washington,179 97% of BLM offices are
located outside of Washington.180 Some of the best information we have about the
BLM relocation suggests that 311 career BLM officials were relocated outside of
Washington and sixty remained in Washington.181 This means that less than 1% of
BLM officials remain in Washington.182
Of these 311 relocated outside of Washington, fifty-nine were deprived of their
abilities to perform significant functions like they did in Washington.183 That means
252 of them would still be performing significant duties akin to those that they were
in Washington.184 Of those 252 still performing significant responsibilities, thirtynine would be in Grand Junction, while 213 would be in other state and field offices.185
Functionally, this means that Washington remains as one of many headquarters,
rather than Grand Junction replacing Washington as the only one.
There are potentially statutory186 and/or constitutional difficulties187 with placing
the “headquarters” of higher-ranking offices outside of Washington. BLM is located
within the Department of the Interior.188 It is therefore unlikely to be considered to
have its own headquarters in the way that phrase has usually been understood, thereby
mitigating these constitutional and statutory concerns.189
179

See Carl Abbott, Dimensions of Regional Change in Washington, D.C., 95 AM. HIST.
REV. 1367, 1370 n.11 (1990).
180
See Darryl Fears, Trump’s Bid to Move Hundreds of Jobs from D.C., Possibly Separating
Families, Was Based on Unsupported Assumptions, Report Says, WASH.POST (Mar. 6, 2020,
5:32 PM), https://www.washingtonpost.com/climate-environment/2020/03/06/trumps-bid
-move-hundreds-jobs-dc-possibly-tearing-families-apart-was-based-unsupported-assump
tions-report-says/ [https://perma.cc/BK4R-TEMF].
181
See id.
182
See U.S. GOV’T ACCOUNTABILITY OFF., supra note 177.
183
See id.
184
Id.
185
Id.
186
See An Act for Establishing the Temporary and Permanent Seat of the Government of
the United States, ch. 28, Pub. L. No. 1-28, 1 Stat. 130 (1790). This statute refers to “the
permanent seat of the government” as being the District of Columbia. Id. § 1. It states that
“all offices attached to the said seat of government . . . shall be removed” to the District, and
their powers “shall . . . cease to be exercised elsewhere.” Id. § 6. Yet at the time that statute
was enacted, there were already many important officials operating outside of the District.
See Fontana, supra note 1, at 742–43.
187
See U.S. CONST. art. I, § 8, cl. 17 (mentioning “such District . . . as may . . . become
the Seat of the Government of the United States” (emphasis added)). Earlier objections to
relocating federal officials outside of Washington were based on this constitutional clause.
See Fontana, supra note 1, at 751. But see U.S. CONST., art. I, § 8, cl. 17 (mentioning
officials outside of Washington by referring to “all Places [needed] . . . for the Erection of
Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings” (emphasis added)).
188
See Bureaus & Offices, U.S. DEP’T INTERIOR, https://www.doi.gov/bureaus [https://
perma.cc/NGV7-R49K] (last visited Mar. 15, 2021).
189
See Fontana, The Narrowing of Federal Power, supra note 17, at 737–38. It is worth
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BLM leaders placed in charge by the Trump administration identified only sixty
officials in all of BLM who benefitted substantially from being in Washington.190
There are certainly more officials than that benefitting from learning what other
agencies and departments are doing related to public lands, learning what is politically possible to do from those on Capitol Hill and in the White House, learning what
is desirable from think tanks, and learning about the private sector effects of this
from lobbyists. It is worth noting that over two billion dollars were spent lobbying
in some areas of environmental law between 2000 and 2016, most of it presumably
spent in Washington.191
The means by which Washington officials were relocated suggest that the goal
was not to mix their Washington expertise with subject-matter expertise, but simply
to remove them from BLM altogether.192 BLM officials were given thirty days to
decide whether to accept or reject their reassignment.193 Unless they accepted the reassignment, they would be terminated.194 Deciding whether to relocate one’s entire
personal and professional lives—particularly when those lives usually involve decades
in Washington—takes more than thirty days. At first, in return for agreeing to relocate,
officials were promised 25% of their base salaries and free temporary housing, but
those offers were subsequently rescinded.195 The result was that 87% of the affected
individuals in BLM opted to resign or retire than relocate outside of Washington.196
The cost of minimizing the influence of these officials is not matched by any of
the benefits that federal decentralization can provide. There are major metropolitan
areas in the Western United States that have public and private sectors with expertise
noting that the head of BLM is confirmed by the Senate, suggesting they are a “principal
officer.” See U.S. CONST. art. II, § 2. There is an open constitutional question whether that
is probative of BLM’s status for location purposes.
190
See Headquarters Move West, BUREAU LAND MGMT., https://www.blm.gov/office/na
tional-office/hq-move-west [https://perma.cc/8NZA-ZB5K] (last visited Mar. 15, 2021)
(noting “[a]bout 60 positions from programs with inherently DC-based responsibilities”
would stay in Washington including those who worked on issues related to “legislative,
regulatory and public affairs, budget, and Freedom of Information Act compliance”).
191
See Robert J. Brulle, The Climate Lobby: A Sectoral Analysis of Lobbying Spending
on Climate Change in the USA, 2000 to 2016, 149 CLIMATIC CHANGE 289, 295 (2018).
192
The leading officials involved in this effort essentially confirmed this was the general
impetus for reforms like this. See Guarino, supra note 149.
193
U.S. GOV’T ACCOUNTABILITY OFF., supra note 177.
194
Id.
195
See Eric Katz, Interior Threatens to Relocate Employees Without Incentive Payments
If Congress Withholds Funding, GOV’T EXEC. (Sept. 24, 2019), https://www.govexec.com
/workforce/2019/09/interior-threatens-relocate-employees-without-incentive-payments-if-con
gress-withholds-funding/160120/ [https://perma.cc/HE9E-BB9B].
196
Juliet Eilperin, Trump Officials Moved Most Bureau of Land Management Positions
out of D.C. More Than 87 Percent Quit Instead., WASH. POST (Jan. 28, 2021, 6:24 PM), https://
www.washingtonpost.com/climate-environment/2021/01/28/trump-blm-reorganization/
[https://perma.cc/83J4-CPKY].
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in public lands management, but Grand Junction does not appear to be one of them.197
BLM was also already a part of the federal government with uniquely broad and
deep ties to communities outside of Washington.198 It did not just have offices outside of Washington, but twelve state offices, thirty-eight district offices, and 127
field offices.199 Because only 3% of its officials were in Washington,200 it did not have
a substantial presence in Washington at the top to ignore or overrule those located
outside of Washington.
A second effort at decentralization that was destructive was the relocation of two
different offices from the Department of Agriculture.201 The Trump administration
decided to relocate the Economic Research Service office (ERS) and the National
Institute of Food and Agriculture (NIFA) within the Department of Agriculture to
the Kansas City metropolitan area.202
Like the BLM relocation, these efforts seemed to be targeted at eliminating existing
staff, rather than improving their performance or supplementing their performance
with a different type of environment. On June 13, 2019, officials in ERS were told they
had less than three months not only to agree to move to Kansas City, but to actually
move there—or else these officials would lose their jobs.203 As one official put it,
that meant she had “about two-and-a-half months to pull up [her] roots, get [her]
spouse a job, get [her] kids in school.”204 While that deadline was eventually slightly
extended,205 it did not matter. Only sixteen of the 181 officials that were told to
relocate stayed with ERS.206
These officials seemed particularly suited for Washington work. These offices
featured highly educated officials with substantial amounts of technical expertise in
analyzing the policy effects of different federal actions.207 That is a clear specialty of

197

See Jason Plautz, Can Grand Junction Save Itself by Becoming the Next Home for the
Bureau of Land Management, PAC. STANDARD (July 11, 2019), https://psmag.com/environ
ment/can-grand-junction-save-itself-by-becoming-the-next-home-for-the-bureau-of-land-man
agement [https://perma.cc/U3XB-UKAN] (providing an overview of the economic and political
situation in Grand Junction).
198
See U.S. GOV’T ACCOUNTABILITY OFF., supra note 177.
199
Id.
200
Id.
201
See Merrit Kennedy, Scientists Desert USDA as Agency Relocates to Kansas City
Area, NPR (July 17, 2019, 6:35 AM), https://www.npr.org/sections/thesalt/2019/07/17/7425
19999/future-of-key-farming-research-uncertain-as-2-3-of-usda-staff-say-they-wont-move
[https://perma.cc/85JR-LKC9].
202
See id.
203
Baptiste, supra note 176.
204
Id.
205
Id.
206
Id.
207
See Kennedy, supra note 201.
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the labor market in Washington.208 Kansas City has no clear specialty in that domain
that would make it a superior place in which to recruit and retain talented workers.209
These relocations provide no clear benefit from the perspective of democratic
access. Instead of multiple new locations—like the BLM decentralization achieved—
there is now just one metropolitan area (again) that has all of these officials.210 And
rather than improving the independence of these offices, the decentralizations had the
opposite effect. One organization labeled these efforts a “back-door” attempt to eliminate these staff because of their disagreement with the Trump administration on
many issues.211
C. Effects
In the shorter term, BLM, ERS, and NIFA will be substantially affected. Officials
in those offices with decades of knowledge about how the federal government operates
and how those offices operate within the federal government no longer work there.212
If a later presidential administration were to move these offices back to Washington,
they would either have to terminate the new officials hired in Colorado and Missouri
or secure funding to hire hundreds more officials so they could hire these old
officials back. All of this is assuming, of course, that these officials want to return.
Over the medium- to longer-term, these efforts by the Trump administration
unilaterally appropriated federal centralization by conservatives—or at least President Trump’s vision of conservatism. People inevitably evaluate messages by the
messengers telling them about those messages.213 There is no preexisting, broadly
and strongly developed sense among the public of federal decentralization.214 It is
not a principle like judicial supremacy, which is featured in high school textbooks.215
Draining the swamp was a highly salient message communicated by the President
208

See Fontana, The Narrowing of Federal Power, supra note 17, at 735.
See, e.g., QuickFacts: Washington City, District of Columbia; Kansas City City [sic],
Missouri, U.S. CENSUS BUREAU, https://www.census.gov/quickfacts/fact/table/washington
citydistrictofcolumbia,kansascitycitymissouri/PST045219 [https://perma.cc/EAZ8-PVTP]
(last visited Mar. 15, 2021) (noting that only 34% of people in Kansas City have a college
degree or higher education, compared to 58% in Washington).
210
See Kennedy, supra note 201.
211
USDA’s Proposed Relocation of ERS, NIFA an Insult to World-Class Researchers,
INST. AGRIC. & TRADE POL’Y (May 3, 2019), https://www.iatp.org/documents/usdas-pro
posed-relocation-ers-nifa-insult-world-class-researchers [https://perma.cc/7SJP-DY77].
212
See generally Baptiste, supra note 176; Kennedy, supra note 201.
213
See Robert D. Benford & David A. Snow, Framing Processes and Social Movements:
An Overview and Assessment, 26 ANN. REV. SOCIO. 611, 619–21 (2000).
214
See Fontana, supra note 1, at 732–33, 736–37.
215
See Tom Donnelly, Popular Constitutionalism, Civic Education, and the Stories We
Tell Our Children, 118 YALE L.J. 948, 982 (2009) (“Throughout our contemporary textbooks,
a moderate form of judicial supremacy often masquerades as judicial review.”).
209
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of the United States, affiliating a relatively unknown principle like federal decentralization with a relatively widely known figure like Trump.216
Placing federal officials outside of Washington has a long and distinguished
history across both parties.217 The principle has been used by significant figures in
the Democratic Party in earlier periods of history.218 Democratic President Franklin
Delano Roosevelt relocated 10,000 federal officials outside of Washington to other
cities.219 A Democratic President that wants a Department of Labor more sympathetic to organized labor might find the active labor community of Los Angeles a
more sympathetic home for a progressive labor agenda than Washington.220 New
York has been a leader in regulating climate change, so maybe Albany or New York
City would be a sympathetic home for an Environmental Protection Agency to
combat climate change in a Democratic administration.221
However, because federal decentralization is now so strongly associated with
the Trump administration, it increases the difficulties for a Democratic President to
pursue it. It is common for administrations to make constitutional arguments that
were opposed by their party—or themselves—in the previous administration.222 It
is just harder to do so if the previous President made provocative and public arguments utilizing this principle. The Obama administration moved significant operations from the Department of Defense to Silicon Valley.223 If the next Democratic
administration tries to do something like that, will opponents of such actions parody
them by saying they are trying to drain the swamp?
The Trump administration’s efforts at federal decentralization not only unilaterally appropriated the idea, but also delegitimized it because of its crazed invocations
of it. The rhetoric of “Drain the Swamp” is the provocative frame by which people
were first informed of the idea.224 The idea of relocating ninety percent of federal
216

See Vogel & Lipton, supra note 153.
See Fontana, supra note 1, at 745–57 (discussing the constitutional history of this idea).
218
See id. at 749–52.
219
See President Shifts 10,000 Employes [sic] out of Washington, N.Y. TIMES (Dec. 20,
1941), https://www.nytimes.com/1941/12/20/archives/president-shifts-10000-employes-out
-of-washington-dozen-bureaus.html [https://perma.cc/2UAS-QW83].
220
See Scott L. Cummings, Litigation at Work: Defining Day Labor in Los Angeles, 58
UCLA L. REV. 1617, 1625 (2011); Curtis J. Simon & Clark Nardinelli, Human Capital and
the Rise of American Cities, 1900–1990, 32 REG’L SCI. & URB. ECON. 59, 61 (2002).
221
See David Roberts, New York Just Passed the Most Ambitious Climate Target in the Country, VOX, https://www.vox.com/energy-and-environment/2019/6/20/18691058/new-york-green
-new-deal-climate-change-cuomo [https://perma.cc/DG7C-3MT6] (July 22, 2019, 8:56 AM).
222
See Posner & Sunstein, supra note 51, at 485.
223
See Ash Carter, U.S. Sec’y of Def., Drell Lecture: “Rewiring the Pentagon: Charting
a New Path on Innovation and Cybersecurity” (Apr. 23, 2015), https://www.defense.gov
/News/Speeches/Speech-View/Article/606666/drell-lecturerewiring-the-pentagon-charting-a
-new-path-on-innovation-and-cyber/ [https://perma.cc/3MUY-NRZS].
224
See Vogel & Lipton, supra note 153.
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officials within six years is the provocative examples of what it would look like in
practice.225 The very nature of this principle, then, is thought to be “off the wall”226
because of the context in which people come to learn of the principle.
The assumption that the Trump administration was engaged in destructive federal
decentralization elicited a strongly partisan reaction by Democrats in Congress. Representatives Ro Khanna (D-CA) and Tim Ryan (D-OH) had earlier in the administration indicated support for placing more important federal officials outside of
Washington.227 Once the Trump administration and its supporters started to act, a
very different Democratic Party response was generated. During hearings in the
House on the Drain the Swamp Act, Representative Gerald Connolly (D-VA) made
the unreasonable claim that the primary reason to decentralize federal officials was
to move them closer to cows.228
CONCLUSION
Even old constitutional ideas can have new meanings when new political figures
leverage these ideas for their own purposes. Federalism has been publicly affiliated
with the Republican Party for more than half a century, but federal decentralization
has been affiliated with neither party for even longer.229 It was a principle crucial to
understanding the Constitution, but little discussed by those leading the country.
That has all changed because of what has happened with three relatively obscure
offices within the executive branch.230 BLM, ERS, and NIFA are not acronyms that
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have featured in constitutional conversations, but now they will be.231 The Trump
administration will be known for using the offices with these acronyms to decentralize federal officials outside of Washington, and for owning federal decentralization as a result. And our government—and our constitutional principles—are the
worse for it.
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